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AX GLO-AMERICAN judicial theory constantly emphasizes 

that only the particular and narrow issues brought before 
courts by contesting parties may be the basis of judge-made 
law. Judicial language not necessary for the decision of those 
narrow issues is called by the uncomplimentary name of dicta. 
The impression is given that legal rules and principles based on 
mere dicta are of doubtful validity. A court is not supposed to 
regulate situations merely because regulation is badly needed. A 
court should never approve, disapprove, or clarify an entire set 
of rules governing a general business situation. A court should 
never answer questions. The limits of their power in this direc- 
tion is to produce parables out of which further arguments may 
be spun. 

What the issues of a case are depends upon the record, beyond 
the limits of which no court should go. The pronouncement that 
assuming certain facts to be true, such would be the law applicable, 
which is familiar to continental judges, is supposed in this country 
to indicate loose judicial thinking. The court might be aware, as 
men of common sense, that the parties desired a general rule to 
be adopted or rejected, or the parties might even stipulate that 
such was their desire. Nevertheless, the court would be powerless 
to discuss the rule or principle if the record, judged in the light of 
certain technical rules, did not raise those precise issues. 
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TyYPIcAL RESULTS OF EMPHASIS ON “ ISSUES ” 


The most frequent illustration of this attitude is found in the 
repeated exhortation of appellate courts that counsel stay within 
the record. The doctrine of judicial notice becomes at times a 
convenient escape from this limitation but counsel can never know 
how far they may rely on it. Oral arguments are filled with re- 
marks which indicate how fixed the attitude is in the minds of 
the court. For example, in the recent case of Nebbia v. People 
of the State of New York,’ a case designed to test the constitution- 
ality of far-reaching legislation, argument before the Supreme 
Court of the United States on the question of the power of the 
state to fix prices was stopped while counsel was asked to point 
out in the record where it appeared that the defendant was a milk 
dealer, rather than a person who had just happened to sell a quart 
of milk for the first and last time in his life. It was apparent that 
the sole purpose of the case was to test the power of a state to fix 
prices. There was a deliberate attempt to exclude all other issues. 
One hearing the argument might easily have gained the impression 
that a careless omission in the record might prevent the court from 
making a decision for which vast interests were anxiously waiting. 

So hallowed is this tradition that the most absurd results are 
accepted without comment. In a recent case a receiver was ap- 
pointed for a large manufacturing company.” He sold the prop- 
erty to a new corporation made up of the original owners. Object- 
ing creditors carried the case on appeal to the Supreme Court of 
the United States. In the meantime the new corporation went 
into bankruptcy. Another receiver’s sale was held. The property 
was purchased again by the original owners for a much lower 
price. When the appeal on the first sale was argued the objecting 
creditors tried in vain to get a decision which included in its scope 
the second sale. But the tradition was too strong. The bank- 
ruptcy sale was not within the issues of an appeal involving the 
equity sale. It could not be made part of the record. There was 
no way known to legal learning by which the court could keep 
up with this rapidly moving litigation. It was unable to perform 





1 U.S. Sup. Ct., March 5, 1934. 
2 Coriell v. Morris White, Inc., 54 F.(2d) 255 (C. C. A. 2d, 1931), rev'd, 
sub nom, National Surety Co. v. Coriell, 289 U. S. 426 (1933). 
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the very necessary function of a clearing house where the various 
actions of different lower tribunals, all acting on the same general 
dispute, could be brought together. 

In another recent case the court decided that all indictments 
for offenses against the prohibition law may no longer be prose- 
cuted because the law has been repealed.* The court said in its 
opinion that a case where final judgment was rendered prior to the 
ratification of the constitutional amendment presented an issue 
not before the court. The attorney general had taken the case to 
the Supreme Court for the sole purpose of getting information on 
what to do in these situations. But the court felt itself bound by 
tradition to withhold part of the relevant information, and to 
compel a second suit to determine it. 

We may at times even transcend the limits of the record pro- 
vided our purpose is not to remedy inadequate presentation of 
issues, but to show that the parties desire information on the law 
without going through the risks of a combat. Thus in the recent 
Lake Cargo Rate case,* the entire coal industries of Pennsylvania 
and West Virginia were awaiting an interpretation of the Inter- 
state Commerce Act. A bitter dispute was in process of litigation. 
The Interstate Commerce Commission had been enjoined from re- 
quiring a certain differential between West Virginia and Pennsyl- 
vania coal mines. In order to clarify the situation pending an ap- 
peal, a compromise rate had been approved. This was considered 
by the parties to be only a necessary compromise until the Supreme 
Court could make its decision. Instead of deciding the question 
which had required so much time and effort to bring before them, 
the Supreme Court held that no “ issues ” were before it. Because 
a new rate had been approved in the interim the case was “ moot ”. 
Therefore the Court could not speak. The whole litigation had to 
be begun over again. 

Even the court’s regulation of its own administration must gen- 
erally be made at the risk of the parties. In the recent receiver- 
ship of the Interborough Rapid Transit of New York.Judge Man- 
ton’s right to appoint the receiver and supervise the receivership 





3 United States v. Chambers, 54 Sup. Ct. 434 (1934). 

* United States v. Anchor Coal Co., 279 U. S. 812 (1929). In commenting on 
this case Mr. Harvey Mansfield says: “So ended, in a grand anticlimax, five years 
of litigation, pursued at a cost, to all concerned, of millions of dollars.” - Mans- 
FIELD, THE LAKE Carco Coat RATE CONTROVERSY (1932) 133. 
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proceedings was questioned.© The matter assumed the propor- 
tions of a public scandal. The Supreme Court of the United 
States, after an appeal properly taken, finally indicated that Judge 
Manton had acted in doubtful taste, though not without jurisdic- 
tion. It suggested his withdrawal. This very sensible solution, 
however, was obvious from the first. The mails were open be- 
tween New York and Washington, and the trains were running on 
regular schedules. Only tradition prevented an immediate judi- 
cial intervention by the Supreme Court without trial or appeal, 
without public battle between members of the federal court. Yet 
matters involving millions of dollars had to remain up in the air 
until the case could be presented to the Supreme Court in the 
guise of legal issues presented on a record. 

The outcome of the case was amusing. Inasmuch as the Su- 
preme Court advised, rather than commanded, Judge Manton 
adopted an attitude of defiance. It began to look as if the whole 
matter would have to be brought before the Supreme Court again 
in the same cumbersome way by means of additional proceedings, 
when the Judge decided to withdraw.’ Thus a matter purely of 
judicial administration is embalmed among the parables in the 
Supreme Court reports, instead of being part of its minutes and 
correspondence. The man on the street is somewhat puzzled as 
to why this administrative question could not have been frankly 
and informally answered by the Court without so much contro- 
versy as to the way in which it was asked. 


5 Johnson v. Manhattan Ry., 1 F. Supp. 809 (S. D. N. Y. 1932), 61 F.(2d) 934 
(C. C. A. 2d, 1932), 289 U. S. 479 (1933) ; see Note (1933) 46 Harv. L. REv. 503; 
(1932) 42 Yate L. J. 279. 

6 See Frankfurter, N. Y. Times, Oct. 14, 1932, at 18. 

7 The chronology of events is as follows. On Aug. 26, 1932, Judge Manton ap- 
pointed the receiver of these vast properties. After the matter had gone to the 
Supreme Court, Judge Manton in a memorandum opinion on June 28, 1933, stated 
that he would continue to act in the case. Thereafter an affidavit of bias and 
prejudice was filed by the Manhattan Railway Co. It was stricken from the files 
by Judge Manton on Aug. 2, 1933. Thereupon a petition for a writ of mandamus 
and prohibition was filed in the Supreme Court of the United States by the Man- 
hattan Railway Co. An order restraining action in the matter by Judge Manton 
pending hearing on the petition for mandamus was signed by Mr. Justice Stone on 
Sept. 21, 1933. Shortly prior to the hearing of the petition Judge Manton with- 
drew from the case. Thus the matter of what judge should sit on this case was 
litigated for over a year. The inconvenience resulting to investors and creditors 
because the judicial system could invent no sensible way of quickly settling dis- 
putes between its own officers can easily be imagined. 
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Today we find lower federal courts utterly at a loss to know at 
what stage in proceedings under the codes their opinions should 
be invoked under the device of injunctions. Cases with differing 
results are appearing all over the country. Assuming that courts 
are to review the decisions of the various new tribunals which as- 
sume such an important place in industrial affairs, no one can tell 
in advance either the time of that review, or its scope. It falls 
vaguely under the heading of administrative law. The possibilities 
of review range from habeas corpus, mandamus, injunction, down 
through the various doctrines of the criminal law. Yet it does 
not appear to be possible to hold a conference of judges to plan 
general rules of appeal from these tribunals, or a coherent scheme 
for judicial participation in the administration of recovery legis- 
lation. Such matters can only be determined at the peril of liti- 
gants, when they are presented in the form of contested issues. 

The Department of Agriculture was engaged in negotiating a 
milk agreement and license in the state of New York. The At- 
torney General of New York examined the cases and announced 
that the proposed action by the Department was unconstitutional.® 
The government proceeded with its negotiations. When the action 
is taken, there will be no way in which judicial approval or dis- 
approval of its terms can be obtained. The parties must operate 
under a cloud until one of them decides to litigate. Even the litiga- 
tion may not decide anything, because, if the usual method of start- 
ing suit by injunction is taken, the question immediately arises 
whether the party raising the issue has exhausted his legal reme- 
dies. The courts are a necessary part of the system which finally 
approves marketing agreements, licenses, and codes. Yet their 
participation in this system is based on a sort of catch-as-catch- 
can philosophy. 

The major points of constitutionality of the recovery legisla- 
tion will soon be decided. Yet the particular provisions of the 
hundreds of codes will always be in question. A tentative or 
qualified judicial approval during the period of experiment, while 
such provisions are in operation, is made very difficult by the no- 
tion that courts can finally decide only on issues brought before 
them, because time, and place, the parties, and the scope of the 





8 See N. Y. Times, March 6, 1934, at 1. 
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decision are all left to Providence, aided by prevailing conceptions 
of pleadings, the record, and res judicata. 

Of course, cases may be fixed up to assist Providence in minor 
ways, but this process presents troubling and unsolvable ethical 
problems. In a recent instance the government desired an inter- 
pretation of an agricultural adjustment license. It was suggested 
that a corporation be formed which would violate the specific terms 
of the license on which a decision was wanted and thus present 
the question at the time, and in the place which administrative 
convenience considered advisable. The scheme was thought dan- 
gerous. No one quite knew whether it was ethical or not. It was 
argued that this was the most orderly way of getting the precise 
questions before the court to which answers were imperatively re- 
quired by a waiting agricultural industry. Yet the spectacle of the 
government manufacturing a case to accomplish this violated a 
traditional attitude. It was, therefore, thought better to wait, in 
spite of the administrative confusion which resulted, until Provi- 
dence in its infinite wisdom should send the right kind of a case. 
The difference between a moot case and a test case has never been 
defined and never will be. The only sure thing is that the one is 
bad, and the other perfectly proper. 

The recent case of Hillsborough Bank Corp. v. Yarnell,’ in 
which a Florida judge decided that the Agricultural Adjustment 
Act was unconstitutional, has been appealed. In the meantime it 
is desired to modify the license under consideration in that case. 
The following unanswerable questions arise: (1) Would the pro- 
posed modification of the license make the original case moot? 
(2) Assuming that the Agricultural Adjustment Administration 
wants a decision on a new license, must it depend upon the irra- 
tional processes of chance and a determined litigant for that de- 
cision, or is there some way of getting the new license into the 
old record? 

Such difficulties may be multiplied indefinitely. They all reflect 
the same fundamental attitude, which may be summarized as fol- 
lows. The function of the judiciary is to stay aloof from investi- 
gation and regulation. Rules and regulations must emerge only 
from contests. Each battle is a sort of war to end wars, because it 
will aid in the development of principles which will make future 


® (U.S. D. C., S. D. Fla., not yet reported). 
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contests unnecessary. Regulations made in advance after investi- 
gation of a total situation, rather than a particular case, are not 
judicial functions. They are turned over to administrative tri- 
bunals with a lower place in the governmental hierarchy. Each 
new extension of this power to regulate is regarded as a step to- 
ward bureaucracy. Bureaucracy must be curbed by the courts, 
but this can only be done by decisions approving or disapproving 
action or threatened action which has damaged, or is about to dam- 
age, some particular person. The rules themselves can never be 
reviewed as a whole by any judicial body, because review of regu- 
lation as a whole is not a judicial function. 


ASSUMPTIONS UNDERLYING THE SEARCH FOR ISSUES 


The suggestion that a court should be permitted to speak with- 
out a contested case before it has been met with an air of shocked 
surprise by such persons learned in the law as the writer has in- 
terviewed on the subject. It is considered dangerous in spite of 
the fact that in large areas of judicial participation in business, 
such as consent receiverships, this is exactly what the courts have 
been compelled to do. Courts for a long time have regulated in- 


solvent business on the sensible lines of control instead of the ro- 
mantic technique of battle. The difficulties have arisen only be- 
cause the older tradition keeps courts from exercising enough 
control. Today, when something of the same type of regulation 
is being imposed upon solvent business, the notion of groups 
of individuals getting up plans and regulations for the approval 
of the court becomes a necessary development. Yet we still pre- 
fer a two-party injunction suit to test the operation of a code to 
a more sensible impartial examination at the request of interested 
groups who are not necessarily fighting each other. The reasons 
for this preference are worth examining. 

The philosophical rationalization of why courts may not be 
trusted to clarify rules in confused situations, except by the hit- 
or-miss method of the occasional decision after a contest, is of 
course contradictory. That is to be expected. Every human in- 
stitution is the embodiment of all sorts of contradictory ideals going 
in different directions. To each important institution is attached 
a priesthood devoted to the task of proving that which is neces- 
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sarily false, namely, that the institutional ideals are not contra- 
dictory, and that they are not going in different directions. In the 
law this is accomplished by a science known as jurisprudence. 
This science takes the simple emotional ideals to which the judi- 
ciary owes its popular acceptance and elaborates them into a 
literature with which it takes years to become thoroughly familiar. 
Few connected with the judicial institution know anything about 
this literature, and when, from a sense of duty, lawyers or judges 
peruse works which claim to be jurisprudence, they get a dis- 
tinctly fuzzy feeling which they humbly attribute to their own in- 
competence. They are, however, profoundly grateful that a little 
group of scholars are taking over the task of examining the nature 
and sources of the law and finding them to be, on the whole, sound. 
Therefore, the fact that the assumptions underlying the science of 
jurisprudence, while pretending to be rational, are as a matter of 
fact completely irrational, escapes their attention. In the same 
way the complete irrationality of the theology preached in this 
country from 1800 to 1880, always escaped the good churchgoers 
because the length and complexity of the sermons convinced them 
that it must be rational. Where there is so much language there 
must be some truth. 

The task of jurisprudence has been to make rational in appear- 
ance the operation of an institution which is actually mystical and 
dramatic, and which maintains its hold upon popular imagination 
by means of emotionally relevant symbols. If one were com- 
pelled to summarize the assumptions underlying the ideal of a 
lawmaking body, which never speaks except to settle a combat 
properly brought before it, the result would be somewhat as 
follows: 

(1) Every trial should be a contest over issues presented by the 
parties and not an investigation of what the facts were which 
created the necessity of the suit.*° 





10 A typical statement is found in Greenwich Trust Co. v. Brixey, 117 Conn. 
663, 166 Atl. 918 (1933). Counsel attempted to stipulate in the appellate court as 
to the authority of a trustee to pay taxes, and the court said: “ On the other hand, 
the agreement of all counsel that the court should uphold the authority of the trus- 
tee to make the payment precludes the presentation to us of opposing contentions, 
which is one of the great assurances of the establishment of a sound precedent.” 

The struggle to preserve this same ideal is reflected in all the types of plead- 
ing difficulties to which our system has been subject. The difficulty is created by 
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(2) The unskillful antagonist should lose, because the rules 
should be so simple that it is his own fault if he does. Simplicity 
of rules is obtained by not permitting courts to clarify these rules 
except by penalizing one of the antagonists. To permit anyone to 
find out about them in advance would destroy the idea of a 
combat.** 

(3) Courts are not permitted to plan their participation in a 
new Situation, such as is presented by the recovery acts, any more 
than they were permitted to plan their participation in arbitration, 
rate making, or administrative law. This participation is rather 
to be determined by a series of battles. Each particular battle is 
a war to end war.” 

(4) Rules governing human conduct will be better and more 
consistent if only a small section of that conduct is considered at 
atime. It is a mistake for a rule-making body to consider a situa- 
tion as a whole.** 

(5) The best way to avoid litigation is to make the power to 
promulgate rules and regulations exclusively dependent upon 
litigation.** 

(6) Courts should keep their eyes fixed on the past and follow 
precedent. Legislatures should look to the future, and disregard 
it. Thus the two extremes will correct each other, if courts in 
making their decisions will only keep future policies in mind, and 
if legislatures will only have more respect for the past. Thus the 





the belief that if a rule of trial convenience is applied to determine what should be 
considered a “ cause of action”, it would prevent clear-cut issues from being pre- 
sented to the courts. The cause of action, therefore, must be a single “ right ” on 
which the plaintiff can recover. In determining what is a right, we are inevitably 
led back to the old forms of action at common law. See Arnold, The Code “ Cause 
of Action” Clarified by United States Supreme Court (1933) 19 A. B. A. J. 215. 
Entire philosophies of the nature of proof have been based on the notion that a 
trial is and necessarily should be a contest over issues formulated in advance. 
MICHAEL AND ADLER, THE NATURE OF JuDICIAL ProoF (1931). 

11 The notion that rules of procedure should be worked out piecemeal by stare 
decisis persists in spite of criticism and attack for over a hundred years. 

12 See any text on administrative law. ‘ 

13 Note the reluctance with which courts exercise their rule-making power. 

14 Against this fundamental attitude liberal or realistic jurisprudence has dis- 
sented in vain—so deep-seated in our institution of thought has it been. The 
American Law Institute, starting out to restate the law, felt that it should do noth- 
ing to interfere with this ideal. The failure of this magnificent effort may be traced 
to the persistency of this notion. For a brilliant criticism of the ideal, see Cuthbert 
Pound, Jurisprudence: Science or Superstition (1932) 18 A. B. A. J. 312. 
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legislative and judicial functions will nicely balance each other, 
provided we set up enough administrative tribunals actually to do 
the work required. 

These assumptions are reconciled with practical efficiency by 
the notion that courts are more apt to formulate or apply rules 
soundly if the opposite sides are prevented from sitting around a 
table together in friendly conference. Mutual exaggeration is 
supposed to create lack of exaggeration. Bitter partizanship in 
opposite directions is supposed to bring out the truth. Of course 
no rational human being would apply such a theory to his own 
affairs nor to other departments of the government. It has never 
been supposed that bitter and partizan lobbying assisted legisla- 
tive bodies in their lawmaking. No investigation is conducted by 
hiring persons to argue opposite sides. The common law is 
neither clear, sound, nor even capable of being restated in areas 
where the results of cases are being most bitterly contested. And 
particularly with reference to administrative regulation does 
mutual exaggeration of opposing claims negative the whole theory 
of rational, scientific investigation. Yet in spite of this most 
obvious fact, the ordinary teacher of law will insist (1) that com- 
bat makes for clarity, (2) that heated arguments bring out the 
truth, and (3) that anyone who doesn’t believe this is a loose 
thinker. The explanation of this attitude lies in the realm of 
social anthropology.*® 

These assumptions underlying the ideal of trial by combat are 
so pervasive that orderly exposition is difficult. Yet in the doc- 
trine surrounding three of our most familiar phrases, stare decisis, 





15 Referring to the difficulty of escape from this attitude Judge Cuthbert Pound 
says: “Can such changes be realized or approximated? They are not inevitable. 
They are not even popular with the bar. I can see a certain virtue in walking in 
peaceful error in the ancient ways rather than engaging in a struggle for the ideal 
system. ‘ Reformation’ is not always synonymous with ‘reform.’ The old meth- 
ods rest on a solid basis. As long as law is, to most people, something to keep out 
of and away from, it is not probable that the bar will be active in placing limita- 
tions upon its own esoteric activities. Some day, perhaps, some Bentham or Austin 
may arouse the people outside the bar associations to a movement to lessen the 
expense and the delay of litigation by radical and intelligent revision. Until then 
the bar will doubtless retain its characteristics of inertia, conservatism and lack of 
intellectual curiosity. The bench will, as usual, resist innovation and approach 
with dread any suggestion of cure, rather than mere palliation of symptoms which 
indicate weakened heart and lungs, myopia, loss of hearing and other ails of the 
body of administrative justice.” See Pound, supra note 14, at 314. 
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the cause of action, and res judicata, and in the institutional effect 
of these doctrines, we may find some of the most pertinent illustra- 
tive material. Each one of these phrases stands at the head of a 
body of literature designed to separate and define the “ issues ”. 
Stare decisis is concerned with what the issues are in appellate 
court opinions. Res judicata defines the issues in decisions by 
lower courts. And the definition of the “ cause of action ” is sup- 
posed to aid the trial judge himself to determine how issues may 
be brought before him. Here we have some of the most abstruse 
doctrine known to our legal literature, because the philosophy 
which permits courts to speak only on contested issues allows an 
authoritative definition of the issues to arise only out of cases 
where one of the issues is to define the issues.*® 

At the top we find the doctrine of stare decisis. The peculiar 
feature distinguishing it from rules like the “ jurisprudence con- 
stant” of France is that statements in an opinion not required by 
the issues are dicta, and therefore not binding precedent. The 
philosophical difficulties of this position we will not here discuss. 
They have been ably elaborated by Mr. Goodhart,*’ who seeks to 
formulate a rule for determining between decision and dicta. The 
institutional results of insisting that binding precedent is based 
only on issues necessarily decided are far reaching. The most 
significant one is the attitude that a court cannot reverse an 
opinion, as does the Court of Cassation, but can only reverse a 
ruling. Thus it is difficult to make law without penalizing the 





16 Note the attempt of a learned scholar to destroy the effect of Mr. Justice 
Cardozo’s liberal attitude toward the code cause of action in the case of United 
States v. Memphis Cotton Oil Co., 288 U.S. 62 (1933). Gavit, A “ Pragmatic Defi- 
nition” of the “ Cause of Action” (1933) 82 U. oF Pa. L. Rev. 129. The author 
reflects an interesting attitude common to many legal scholars in his lofty scorn of 
trial convenience. But see a reply to this. Clark, The Cause of Action (1934) 82 
U. oF Pa. L. REv. 354. 

17 See Goodhart, Determining the Ratio Decidendi of a Case (1930) 40 YALE 
L. J. 161. Mr. Goodhart shows that if the actual record of the case is taken into 
account, it is impossible to formulate any workable rules of stare decisis. The 
writer has criticized Mr. Goodhart’s notion that the facts of the record must be 
ignored. See Arnold, Book Review (1931) 41 YALE L. J. 316. In the light of fur- 
ther reflection, such criticism now seems unfair. If stare decisis is to work at all, 
it must contain the artificial limitations which Mr. Goodhart imposes. The writer’s 
attempt to poke fun at the limitation obscured the fact that Mr. Goodhart had done 
a real service in setting out with clarity the necessary logical implications involved 
in the acceptance of the doctrine of stare decisis. No one else has done this quite so 
well, and the writer is glad to make this belated apology for his criticism. 
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parties. Statutes prohibiting reversals on any error which is not 
“ prejudical ” or which does not “ go to the very right of the case ” 
are almost universal. Yet in the teeth of such statutes courts 
constantly call errors in instructions, pleadings, or admission of 
evidence prejudicial when it seems almost certain that they had 
nothing to do with the “ right of the case”. They cannot escape 
the feeling that, if they decide that an erroneous ruling is non- 
prejudicial, the real decision in the case will be the ruling on 
prejudicial error. The statements of law as to error in the lower 
court will only be dictum. Even lower courts will respect the opin- 
ion less because they will know they can disregard it and not be 
reversed. On account of the fundamental attitude here described 
reversal seems the only practical way of keeping the lower courts 
in line. And so the plaintiff must continue to suffer vicariously 
for his attorney’s sins, in spite of attempts to save him through 
“ prejudicial error ” statutes. Even putting the rule against prej- 
udicial error in the constitution, as was done in California,’* has 
had little effect. This should not surprise us, however, because 
procedural reform can never make headway against a deep-seated 
judicial ideal. The doctrine of non-prejudicial error realistically 
applied would make the decision on the law a separate thing from 
the decision between the parties. And this would work havoc with 
the picture of trial by combat. 

Out of the same feeling that decisions can rest only on issues 
arises the interminable dispute as to the nature of the code cause 
of action, constantly standing in the way of practical trial con- 
venience. Here are found our choicest bits of legal metaphysics. 
Dean Clark, by a test of practical trial convenience, attempted to 





18 See People v. Wilson, 23 Cal. App. 513, 524, 138 Pac. 971, 975 (1913), where 
the court said: “ The phrase ‘ miscarriage of justice’ does not simply mean that a 
guilty man has escaped, or that an innocent man has been convicted. It is equally 
applicable to cases where the acquittal or the conviction has resulted from some 
form of trial in which the essential rights of the people or of the defendant were 
disregarded or denied.” See also San Joaquin & King’s River Canal & Irrigation 
Co., Inc. v. Stevinson, 164 Cal. 221, 128 Pac. 924 (1912), 26 Cal. App. 274, 147 
Pac. 254 (1915), 30 Cal. App. 405, 158 Pac. 768 (1916), 179 Cal. 533, 178 Pac. 292 
(1919), 63 Cal. App. 767, 774, 220 Pac. 427 (1923). Five trials were had over a 
course of five years because of various errors which realistically could scarcely be 
called prejudicial. This was done in the teeth of the constitutional amendment. 
Yet the writer considers that California is more liberal in interpreting “ prejudicial 
error” than most states. 
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reduce the subject to common sense.’® The cause of action, he 
said, was whatever could conveniently be tried in one suit. This 
should be determined pragmatically in the particular case. This 
idea was attacked in a series of articles,”® which illustrate the 
power of a judicial obsession over the minds of our legal scholars. 
Such a rule of practical trial convenience would confuse the issues 
in the pleadings, it is argued, and if the issues in the pleadings 
are confused, how can we tell which is law and which is dicta in 
the appellate courts? Unless issues are defined and separated, a 
decision based solely thereon cannot be made; it is the function 
of the pleadings to present the facts giving rise to separate legal 
rights, not to promote trial convenience, and so the argument goes. 
Reasoning so opposed to common sense is not interesting in itself. 
However, the fact that it can still be listened to respectfully in the 
practical field of procedure shows the pervading influence of the 
ideal of a contest over issues. 

The doctrine of res judicata has suffered from the same philo- 
sophic attempts to define the issues until it has become almost 
impossible to state. The easy solution of the problem, namely, 
that res judicata should be treated as a loose, equitable rule, pre- 
venting parties from reopening cases after they had been fairly 
heard, would have appeared to be a confession that issues could 
not be exactly defined. To have explicitly recognized that res 
judicata might be different in different classes of cases would not 
have looked like a legal rule. Therefore, we have a general rule 
that the same issues are not to be retried between the same parties, 
which in representative suits dealing with interests of various 
groups of people, some actually in court and others in court only 
by implication, becomes a maze of conflicting analogies. 

The effect on the various unrepresented groups and persons of 
the decisions passing on administrative regulation can scarcely be 
solved by the principles of res judicata. The prevailing doctrine 
of derivative suits permits whole groups of people to be repre- 





19 See CrarK, Cope PLEADING (1928) 84. 

20 See Harris, What is a Cause of Action (1928) 16 Catir. L. Rev. 459; Gavit, 
The Code Cause of Action: Joinder and Counterclaims (1930) 30 Cot. L. Rev. 802 
(stating the cause of action on the “substantive right ”) ; McCaskill, Actions and 
Causes of Actions (1925) 34 YALE L. J. 614; cf. McCaskill, Teaching Pleading so 
as to Meet Future as Well as Present Needs (1932) 5 AM. L. ScHoot Rev. 286. 
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sented, in effect, by parties not of their own choosing. Decisions 
vitally affecting industry as a whole may be controlled by stipula- 
tions between two parties. Moreover, losing parties who do not 
appeal may be bound by res judicata to a decision which is con- 
trary to the general code as finally interpreted. 


METHODS OF AVOIDING TRIAL BY BATTLE 


Devices exist for escaping from this ideal of a court permitted 
to speak only after a contest on definite issues, but they are not 
important enough to change the general effect of the attitude. 
Advisory opinions are occasionally given, but they are infrequent. 
Since most of the present regulation is national, they play little 
or no part in the present administrative difficulties. Authors of 
declaratory judgment acts have been careful to make them only a 
minor pleading reform. They insist upon issues and an actual 
controversy as prerequisite to declaratory actions. Hence the old 
question as to whether a case or controversy exists must be decided 
anew each time the declaratory judgment statute is invoked. There 
are various limitations, purely technical and all aimed to prevent 
courts from actual approval of general regulations under the de- 
claratory judgment statutes. Confusion exists whether a declara- 
tory judgment may be given on a question of fact (unless, perhaps, 
it is a simple, uncomplicated fact). The old ideal of trial by 
battle must be preserved even though the ancient fiction of asking 
for an injunction is done away with. So thoroughly conservative 
have been the reformers who advocated this legislation that it is 
very doubtful to the writer whether the declaratory judgment acts 
have done any more than add a new common-law writ. The very 
fact that it has surrounded itself with such an enormous body of 
learned literature, philosophy, and cases during the brief period of 
its acceptance in this country indicates that the framers of the 
acts have been anxious not to depart from the traditions of the 
past. Perhaps it has added something to what formerly could 
have been accomplished under a somewhat fictitious use of the in- 
junction, but, if so, it is only in rare instances.” Declaratory 





21 My colleague Professor Arnold has been kind enough to permit me to com- 
ment upon his views on the declaratory judgment. In his whimsical fashion he 
appears to have dealt somewhat cavalierly with the evidence. The declaratory 
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judgments which approve or disapprove of entire codes of ad- 
ministrative regulation are nonexistent. Declaratory judgments 
which are aimed at informing a trade group just what they may 
expect from a contemplated course of conduct are so rare as to 
be negligible.*” 

In view of this development of the declaratory judgment it is 
not surprising that it has not been received with enthusiasm in the 
federal system. The fundamental difficulty with this device in a 





judgment is not a minor pleading reform, nor is it a writ. It is a type of judg- 
ment which, by confining the judicial function to adjudication without execution, 
enables a court to decide two types of issues: (1) issues not theretofore deter- 
minable in any form of proceeding, thereby expanding the conception of “ cause of 
action ” to cases, for example, in which a plaintiff seeks to avert peril and inse- 
curity and to obtain a decision before a possibly fatal leap in the dark (Borchard, 
Judicial Relief for Peril and Insecurity (1932) 45 Harv. L. REv. 793; Borchard, 
Judicial Relief for Insecurity (1933) 33 Cov. L. Rev. 648); and (2) issues thereto- 
fore determinable by a more expensive, cumbersome, or precarious method. It is 
in the second type of case that injunctions have often been abused to enable the 
court, as Professor Arnold says, to render a declaratory judgment. The suggestion 
that a declaratory judgment may not be given on a question of fact is unfounded. 
See Hess v. Country Club Park, 213 Cal. 613, 2 Pac.(2d) 782 (1931) (change of 
neighborhood) ; Braman v. Babcock, 98 Conn. 549, 120 Atl. 150 (1923) (identity of 
petitioner) ; Ruislip-Northwood Urban Dist. Council v. Lee, 145 L. T. R. 208 
(1931) (character of property). See also other cases cited in Borchard, The Uni- 
form Declaratory Judgments Act (1934) 18 Minn. L. REv. 239, 252-53. The sug- 
gestion that a declaratory judgment is a substitute for an injunction is also in the 
main unwarranted, for in innumerable declaratory judgments an injunction would 
have been quite impossible. The fact that many declaratory judgments have been 
rendered and that a literature concerning them has developed hardly seems a fair 
ground for criticism, but should be deemed an aid in determining the scope and 
limitations of the declaratory judgment. It is true, however, that a justiciable issue 
must be presented. As to what is a justiciable issue, our courts have been exces- 
sively cautious and our so-called liberal judges have been among the extreme con- 
servatives in their conception of the judicial function and in their conception of 
the duty of judges to the litigants and to society. The nonchalance with which 
they dismiss, on a most technical construction of justiciability or of some procedural 
device, long-continued litigation in which adjudication is perfectly feasible, exposes 
them to justifiable criticism. Much of Professor Arnold’s criticisms might be met 
by a more extensive use of the order to show cause, as embraced, for example, 
in Section 3 of the New Zealand Declaratory Judgment Act: “Where any 
person desires to do any act the... legality ...of which depends on the 
construction . . . of any statute . . . such person may apply to the Supreme Court 
by originating summons ... for a declaratory order determining any question 
as to the construction . . . of such statute.” See Borchard, supra, 45 Harv. L. 
Rev. at 845. Edwin M. Borchard. 

22 See Borchard, Declaratory Judgments in Administrative Law (1933) 11 
N. Y. U. L. Q. Rev. 139. 
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situation requiring regulation is that it makes the parties rather 
than the court the judge of what issues shall be decided. It does 
not give the court an opportunity to go outside these issues, or to 
consider the effect of the decision on grounds not represented. In 
a situation, such as the present, when the Supreme Court may well 
desire to permit the various regulations being adopted to develop 
experimentally, it appears to force final decision on the court by 
taking away the language of escape which now surrounds injunc- 
tion proceedings — which are, of course, declaratory judgments 
in disguise. Thus the general effect of the new writ is to continue 
to emphasize the difficulties of the search for contested issues, 
without offering any considered plan of judicial participation in 
the schemes of regulation which are now appearing. The method 
occasionally adopted of holding a suit open for purpose of experi- 
mental development, which is found in the Appalachian Coals 
case ** and in the “ Packers Consent Decree ”,”* seems more suited 
to administrative needs. It is less in the form of a fixed rule ap- 
plying to all cases, and it enlarges the possibilities of discretion 
without the cumbersome briefs which any suit defining the scope 
of the declaratory judgment now involves. 

Arbitration, a frequently used escape from the judicial hunt for 
issues, has similarly met with confusion when it encountered that 
legal tradition. A reading of Mr. Sturges’ brilliant and exhaustive 
treatise on arbitration indicates a great variety of attitudes toward 
judicial review of arbitration awards. There can be said to be 
no settled policy.** These tendencies are noted: (1) to let arbitra- 
tion awards strictly alone, whether the arbitrators assumed an 





23 United States v. Appalachian Coals, Inc., 1 F. Supp. 339 (W. D. Va. 1932), 
rev'd, 288 U.S. 344 (1933). 

24 Hearings Before a Sub-Committee On Agriculture and Forestry, U.S. Sen- 
ate, 67th Cong., 2d Sess., March 23, April 21, 1922; Im re Packers’ Consent Decree 
Litigation, Letter from the Att’y Gen., March 10, 1926, 69th Cong., rst Sess., SEN. 
Rep. No. 552; Swift & Co. v. United States, 276 U. S. 311 (1928); United States 
v. California Coéperative Canneries, 279 U. S. 553 (1929); United States v. Swift 
& Co., 286 U. S. 106 (1932) ; see Donovan and McAllister, Consent Decrees in the 
Enforcement of Federal Anti-Trust Laws (1933) 46 Harv. L. Rev. 885. The pro- 
ceedings surrounding this consent decree are cited as an example of regulation by 
conference and investigation, rather than by definition of issues. Where proceed- 
ings under the Anti-Trust Law have taken the form of contests, the results have 
been notorious. 

25 SrurcEs, COMMERCIAL ARBITRATIONS AND AwArps (1930) ; Phillips, Rules of 
Law or Laissez-Faire in Commercial Arbitration (1934) 47 Harv. L. REv. 590. 
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erroneous theory of law or not; (2) to interfere with awards if 
the court thinks that the law has been incorrectly applied; (3) to 
permit questions to be asked of the court on agreement of both 
parties; (4) to permit questions to be sent to the court on the 
demand of either party. The psychological effect of the first at- 
titude set out above is that arbitration is an escape from law. 
Perhaps it is this which creates the numerous technical decisions 
on compliance with the arbitration statute. Certainly arbitration 
as an escape from law is an idea which bothers us. It indicates 
that our judicial system has been unable to include the settlement 
of many important types of disputes. Whether the treatment of 
arbitration awards as if they were reports of special masters would 
clarify the situation, no one can say. However, we consider the 
subject here as illustrative of the kind of difficulty which the idea 
of trial by combat involves when it meets practical necessities of 
modern disputes. The arbitration machinery has become a device 
to maintain the aloof position of courts and to isolate them from 
the technique of investigation and conference. 

Perhaps the most useful and extensive device for asking the 
court questions has been the injunction.”* In testing the recovery 
acts its use has been frequent. It is a common method of appeal 
from administrative bodies. The idea of a contest is preserved by 
the phraseology. A large discretion is given upon the principle 
that it will never be exercised unless the injury is irreparable. A 
paradoxical instance of this fiction is found in the case of Hills- 
borough Bank Corp. v. Yarnell *" where a federal judge granted 
an injunction against prosecution of violators under an agricul- 
tural license, and immediately thereafter the circuit court of ap- 
peals stayed the injunction pending appeal. Yet because we do 
not regard this fictitious use of the injunction as actually fictitious, 
logical confusion follows. No one is sure whether irreparable 
injury is sufficiently alleged and proved or when a new administra- 
tive remedy is exhausted.”* No one knows exactly whether an 





26 This has given to review of administrative tribunals the aspéct of a hearing 
on jurisdiction or ultra vires. See DicKINSON, ADMINISTRATIVE JUSTICE AND THE 
Supremacy oF Law (1927) c. XI. 

27 (U.S. D.C., S. D. Fla., not yet reported) ; see note 9, supra. 

28 See, e.g., First Nat. Bank of Albuquerque v. Albright, 208 U. S. 548 (1908) ; 
Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 231 (1908); Cavanaugh v. 
Looney, 248 U. S. 453 (1919) ; United States and I. C. C. v. Abilene & So. Ry., 265 
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injunction restraining government officials from prosecuting a 
violation of the code will make them liable for the prosecution 
when the injunction is later set aside. In Oregon a federal judge, 
in spite of his decision that a contested code provision was reason- 
able, nevertheless continued the order restraining prosecution for 
its violation.*® He was not sure that the criminal penalties for 
violating the code were not so large as unconstitutionally to pre- 
vent the parties from fairly testing the validity of the statute. 
The theory is amusing. No one can test a code provision unless 
he has violated it. Therefore violation must not be so heavily 
penalized as to intimidate persons desiring to stand on their con- 
stitutional rights. It is perfectly proper to make the raising of a 
constitutional issue hazardous — but not too hazardous. A con- 
test is insisted on, but not a cruel or unusual one. Thus a statute 
may be unconstitutional for the sole reason that its penalties 
prevent anyone from finding out whether it is constitutional or 
not. 

Nevertheless, in spite of this logical confusion, the use of the 
injunction seems to satisfy emotionally the need for formulation 
of precise issues better than any other device, where the question 
of administrative remedies is involved. It might seem more 
logical to use the declaratory judgment, but actually this method 
is comparatively rare, probably due to the unfamiliar language of 
the formidable literature which has clustered about this more 
logical device. 

The technique of corporate reorganization has gone far in escap- 
ing the limitations of precise issues. Here the court works through 
receivers, committees, and masters. Yet even here the influence 
of the ideal is felt in the reluctance to abandon the notion that the 
perfect legal analogy to selling a railroad is the justifiable sale of 
a farm to a hostile creditor.*° The limitations of the record also 





U.S. 274 (1924) ; Henderson Water Co. v. Corporation Comm. of N. C., 269 U.S. 
278 (1925); Gilchrist v. Interborough Rapid Transit Co., 279 U.-S. 159 (1929); 
Porter, Auditor v. Investors Syndicate, 286 U. S. 461 (1932); South Porto Rico 
Sugar Co. v. Munoz, 28 F.(2d) 820 (C. C. A. 1st, 1928) ; Royal Baking Powder 
Co. v. Federal Trade Comm., 32 F.(2d) 966 (App. D. C. 1929). 

29 See Note, Validity of Allotment Order under Lumber Code; Suspension of 
Penal Provisions as to Litigant Challenging Order (March, 1934) 43 YALE L. J. 

30 See Frank, Some Realistic Reflections on Some Aspects of Corporate Reor- 
ganization (1933) 19 VA. L. REv. 541, 698. 
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make it difficult for the court to exercise a continuing supervision 
of related transactions after the reorganization plan has once been 
approved.** 


PsYCHOLOGICAL REASONS FOR TRIAL BY BATTLE 


The fact that the assumptions underlying the emphasis of our 
courts on issues are neither consistent nor rational should not be 
a source of surprise or a subject of criticism. The reasons given 
by the priesthood of a mystical institution for its prestige are 
never rational or consistent. The function of courts is largely 
dramatic, and drama, to be effective, must not adopt the technique 
of science. Disputes have to be settled, of course, in every society. 
But in modern government the manner of settlement is utilized as 
the exemplification of the ideals behind the government. In 
Greece courts did not occupy this peculiar position. In the early 
Puritan town meeting type of government, there was no emotional 
need for a principle-building judiciary. Yet far-flung govern- 
ments from the time of the Roman Empire down have found the 
courts a convenient instrument for making real and important to 
the people the ideals on which their powers are based. Russia and 
Germany today are using courts to picture their governmental 
ideals with a frankness which is almost brutal. England and 
America are more subtle, but nevertheless accomplish the same 
ends. Therefore, the real reason for the idea that courts can try 
only ordeals by battle must be sought not in the rational explana- 
tions which are themselves part of the drama, but in a description 
of the public psychology which compels them to play that part. 

The ideal of the common law, dramatized over and over again 
by courts, expresses individual freedom from regulation. The 
part it plays is supposed to be the antithesis of bureaucracy — 
the villain of the piece. It encourages business men to fight each 
other for business. It encourages litigants to fight each other to 
obtain law. It withholds legal rights from those who will not 
fight. Legal rights might become cheapened if they were handed 
down to those who do not spend time and money to obtain them. 
It is beneath the dignity of a court to become part of regulatory 





81 Coriell v. Morris White, Inc., 54 F.(2d) 255 (C. C. A. 2d, 1931), rev’d, sub 
nom. National Surety Co. v. Coriell, 289 U. S. 426 (1933) ; see note 2, supra. 
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machinery, even in a supervisory capacity, unless its interest was 
aroused at the sight of a combat. 

Thus trial by ordeal developed into a trial by jury. The notion 
of a combat found a receptive environment in a society which was 
engaged in a struggle to give every man the freedom to fight his 
own battles with as little interference as possible. Judicial investi- 
gation could easily terminate in search and seizure and even regu- 
lation by judges. Bureaucracy and paternalism always lie in wait 
to ruin national character ** by taking away the fighting instincts 
of the people. This being the ideal, we find courts presenting a 
series of miracle plays to give it a theatrical development. In the 
memory of the present generation the moral lesson of the judicial 
miracle play has been that rugged individuals are not regulated. 
Instead they fight for their rights. In this battle they expect 
government to let them alone. 

Hence legislation, because it does not exemplify the ideal, is 
regarded as only transitory and ephemeral. Judicial principles, 





82 Legal literature of the past ten years has been filled with dire warnings of 
the dangers of bureaucracy. In the last few years these warnings have assumed 
an indigo hue which is quite pathetic. See, for typical examples: McCarran, The 
Growth of Federal Executive Power (1933) 19 A. B. A. J. 587, 592: “ Members of 
the Bar of America, are we turning backward? Have we made an ‘ about-face?’ 
Is Democracy a failure? ... Experiments are too costly, when they strike at a 
principal which secures individual liberty.” Beck, The Future of the Constitution 
(1933) 19 A. B. A. J. 493, 540: “ All we can do is to hope and pray that there 
will some day come a rebirth of the old spirit of ordered liberty, for unless it comes, 
not only will the Constitution perish in everything except in form, but the Union 
itself may not survive the destruction of its fundamental law.” The Committee 
on American Citizenship, An Appeal to the American Bar (1934) 20 A. B. A. J. 15: 
“ The Committee believes that for the last twenty-five years there has been a grow- 
ing disbelief in the value of our constitutional form of government, and that the 
Constitution cannot long survive any want of faith in its essential justice and wis- 
dom. As it is the organic expression of the Union, the Committee viewed with 
grave concern the fact that some leaders of thought, especially in the colleges and 
universities, are treating the moral authority of the Constitution with a feeling that 
borders on contempt.” Fowler, Encroachment by Government on the Domain of 
Private Business (1932) 18 A. B. A. J. 567, 573, 617: “To invade the realm of 
commerce where the inhabitants carry on their business of agriculture, manufac- 
turing, barter and trade, purchase and sale, transportation, banking and the nu- 
merous and complex activities which make up commerce as a whole, not only de- 
stroys individual initiative and ambition but seriously affects, and in the course 
of time will utterly destroy, the ability of the individual to support the Govern- 
ment by taxation.” For more of the same kind of reaction, see any conservative 


paper. 
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illustrating the non-interference of government, appear permanent 
and philosophical. The old saying that any legislation could be 
repealed but that the common law endured forever illustrates this 
attitude. The great lesson of stare decisis is that the function of 
government is to allow free play to principles with the creation of 
which the government has nothing to do. What better theatrical 
development of this lesson could be devised than the notion that 
even courts could not prevent injustice when it occurred before 
their eyes. They could only decide issues in a contest. 

As regulatory bodies expanded in power and influence the 
weight of all our philosophy and our judicial drama was aimed at 
keeping them on a lower plane. Principles of freedom did not 
find their habitation in surroundings where man is being directed 
for hisown good. The Lord in Milton’s Paradise Lost, confronted 
by the same problem, decides it is better to allow man to fall, than 
to take any active steps to help him out. He conceives his func- 
tion to be that of judging man after he is plunged into the inevi- 
table trouble which he foresees. A principle of equity jurisdiction 
softens that judgment somewhat, but the great principle that man 
could not be directed in advance without ruining his free will is 
developed with great dialectic fervor. Here we have poetically 
expressed the ideal of the common law. Results are supposed to 
be foreseeable at common law, just as they were in Paradise. Yet 
the fight between the Devil and the Lord is not subject to regula- 
tion. The litigant is penalized by hiring the devil as counsel. 
Anything else would create heavenly bureaucracy. 

The acclaim given to Paradise Lost because of its ponderous 
way of expressing this ideal is not dissimilar to the acclaim given 
to legal scholars for performing a similar function. Milton and 
Blackstone thought very much alike. The same type of thinking 
is found in Hegel, in his elaborate development of the notion that 
out of the combat of antithesis comes synthesis on a higher plane. 

In such a climate of opinion courts could follow no other ideal 
and retain their prestige. The extraordinary way in which leaders 
of judicial thought modified the rigor of the ideal, the great judi- 
cial literature written in terms of the ideal, the development of 
equitable doctrines which run counter to it but which nevertheless 
are reconciled with it, compel our admiration. Wars are doubtful 
instrumentalities for producing peace, quiet, and certainty, but 
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their effect in creating powerful institutions and great characters 
can never be denied by the most ardent pacifist. 

Thus in the background of the things which we call substantive 
law we find that the most sacred and substantive of all is the 
notion that a court is privileged to decide only the issues before 
it, and that if it goes beyond this it indulges only in loose talk, a 
practice not exactly to be condemned, for dicta have their uses, 
but certainly not to be encouraged. 




































THE STRATEGIC POSITION IN WHICH THE IDEAL OF TRIAL 
BY BATTLE HAS PLACED THE JUDICIAL SYSTEM 


In a society of clashing ideals and rapidly changing conditions, 
courts have been necessarily the representatives of the ancient 
order. They have been loyal to the theories of the common law. 
But, since the common-law judicial organization was the antithesis 
of social control, regulatory functions escaped into another sys- 
tem of courts, called commissions. In these bodies a different 
technique — the technique of conference and investigation — 
took the place of the technique of combat. The judicial system 
at first rejected the ideal that the proceedings of such bodies were 
their concern. Issues which required practical investigation 
rather than philosophical learning obviously were not “ judicial ”. 

However, this administrative technique began rapidly to spread 
to problems so important that courts could no longer ignore them, 
and there arose the necessity of finding philosophical formulae 
which would make it possible to avoid the methods of investiga- 
tion and conference and at the same time to assert judicial su- 
premacy over decisions arrived at by these methods. The notion 
that they could decide only contested issues put the courts in an 
admirable strategic position. It gave them a constant escape 
from being rushed into interpretation of regulations at unpro- 
pitious times. It enabled them to take pot shots at specific regula- 
tions without ever being forced to assume responsibility for the 
regulatory scheme as a whole. The court could always refuse 
to review because the commission’s decision was either final, or 
entitled to great weight on questions of “fact”. It could al- 
ways take back into its power of review any field of the doctrine 
that certain facts were “ jurisdictional ” and, therefore, required 
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judicial determination. It could then throw these very juris- 
dictional facts back to the commission in cases (such as rail- 
road rate decisions) where the evidence was too complicated 
for the judicial technique by declaring that the court need go 
no further than to ascertain whether there was typical evidence. 
It could escape all these formulae at once and regain jurisdic- 
tion by declaring that whether the commission acted in an ar- 
bitrary manner or whether they properly applied the law was 
solely a judicial issue. It could avoid talking about the matter at 
all by compelling the litigant to exhaust his administrative reme- 
dies, and escape from this rule in turn by stating that it might not 
apply to cases of unusual hardship. The court could invoke doc- 
trines of estoppel and waiver if the litigant attempted to try out 
the regulatory scheme in an experimental way, and ignore these 
doctrines when review was desired by taking advantage of the 
fact that the seamless web of the law of estoppel and waiver was 
constructed on the general lines of Swiss cheese. By using in- 
junctions to review the commissions, the court could add to these 
doctrines of administrative law all the loose formulae of equity 
which sound in discretion and good conscience. In this way to 
the two-story structure of law and equity was added a third story 
of administrative law, and the whole structure was equipped with 
noiseless elevators and secret stairways, by means of which the 
choice was always open either to take a bold judicial stand or make 
a dignified escape. 

By these means courts were able to apply criteria to adminis- 
trative tribunals without ever being compelled to elaborate as a 
complete whole what the criteria were. Thus was maintained great 
supervisory power with a minimum of executive responsibility. 
A new and curious legal science known as administrative law grew 
rapidly. Although it was the most important of the subjects in 
the legal field, because it contained the procedure for the treat- 
ment of the most important problems, it did not lend itself to the 
typical law school treatment. The American Law Institute never 
even attempted to restate it. Its comparative immunity from ef- 
forts by conventional legal scholars to clarify and classify it made 
administrative law an admirable method by which courts could 
keep a dignified distance from bodies which investigated and regu- 
lated instead of refereed. 
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The judicial position taken in the great areas of governmental 
regulation which include rates, zoning, workmen’s compensation, 
taxation, and unfair trade practices preserved the illusion that the 
decision of fundamental principles of jurisdiction was the more 
important and dignified duty, and that actual regulation was a 
minor affair. It kept constantly before us the idea that adminis- 
trative bodies, even when they acted as judges, were only quasi- 
judicial. However, the philosophy and argumentative technique 
required to maintain this idea became so complicated as to defy 
orderly statement. It was easy to imagine a more efficient method 
of review of administrative bodies, yet to put it into practice re- 
quired a restating of fundamental concepts which would have 
given courts more direct responsibility. If the courts had been 
able to look at administrative agencies as they did at their own 
masters, referees, or receivers, elaborate formulae of administra- 
tive law, insofar as they described a method of review, would have 
been unnecessary. There would have been no necessity of appeal- 
ing such an unimportant case as Crowell v. Benson ** to the highest 
court in the land in order to get majority and dissenting opinions 
on the scope of judicial review over administrative tribunals. Un- 
der a scheme of discretionary review the courts would probably 
have let commissions alone because this is the history of discretion- 
ary review. Certainly they would not have had to reverse minor 
cases simply in order to keep formulating an analysis of the scope 
of their review. The judicial system might not have split up into 
a double-headed affair. It would have had the efficiency of a ra- 
tional appellate organization in dealing with matters of regulation 
to which the older technique was not applicable. 

The spectacle presented to the public of an administrative re- 
view similar to the approval of a master’s report would have made 
the courts appear to approve or disapprove administrative regula- 
tions as they were formulated. It would have taken away their 
opportunity to talk in parables, and made them responsible for 
definite rules. The court would thus have appeared to be an in- 
vestigating body, and not an arbiter of combats. We were accus- 
tomed to attack regulation by contrasting it with a type of gov- 





88 285 U.S. 22 (1932) ; see Notes (1933) 46 Harv. L. Rev. 478, (1933) 42 YALE 
L. J. 747. 
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ernment which we designated as judicial. This could only be done 
by keeping the judiciary apart from regulation. The strategic 
advantage of the position which the vague ideal of stare decists 
limited to precise issues, permitted courts to appear as the last 
refuge of unregulated individualism. For this purpose it was 
worth all the confusion which a separate science of administrative 
law threw upon the actual procedural situation. 


THE PROBLEM IN 1934 


There is today plainly needed an orderly, planned participation 
of courts in the growing area of governmental regulation. It is 
equally plain that suits between individuals are ineffective as a 
method of approving or disapproving governmental regulations. 
The real problem has become the balancing of interests of classes, 
and of different sections of the country. A system of judicial re- 
view which cannot become operative until after the damage is 
done, which pretends to affect only the parties to the suit directly, 
and the other parties in the same regulatory plan only by infer- 
ence, which offers no certain and definite way of getting regula- 
tions reviewed in advance of their operation, will tend to isolate 
courts more and more from the place which they have heretofore 
had in the administration of our law. 

We are faced with the conflict of two ideals, one representing 
governmental regulation of business, the other representing gov- 
ernmental noninterference with business. The second ideal is 
the older and finds its embodiment and dramatization in the older 
judicial system. The first ideal still encounters emotional diffi- 
culties. It is regarded by everyone except the radicals as a sort 
of necessary evil. We are endeavoring to conceal it under a series 
of euphemisms. The first is the somewhat naive assumption that 
the present depression is an unheard of emergency never experi- 
enced in the world before, and, therefore, present developments 
are all temporary. A second euphemism is that courts may par- 
ticipate in a planned business economy through the medium of 
the ancient rules of joinder of causes and joinder of parties, which 
leave to the litigants themselves the sole responsibility of deciding 
what issues to present and who are to present them. 

An elaborate group of administrative tribunals is rapidly taking 
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form.** In this scheme there is no place definitely allocated for 
judicial intervention. No one can possibly inform himself of just 
when administrative remedies are exhausted, and judicial review 
is permitted. The scope of judicial review is unsettled and left to 
the loose formulae of administrative law. Conflicting results are 
appearing all over the country. 

Inconvenient results follow. Since the favorite method of re- 
viewing any code provision found to be unreasonable is by the 
process of injunction, we find that a court is compelled to tie up 
an entire working arrangement in order to give an effective deci- 
sion against a single code provision. Business cannot wait on 
the slow process of appeal. No code can be suspended while the 
Supreme Court is reaching a decision and then take up where 
it left off. Therefore, all code provisions are left at the mercy of 
lower federal courts. The winner of the first round practically 
stops the operation of an entire group, most of whom are not 
before the court. 

No provision is made for an experimental operation of a code. 
Its provisions are either valid or invalid at the time of the decision 
and, theoretically, if the code is changed to meet the situation in 
the interim, the case becomes moot, because the old code is no 
longer in force. There is neither provision by which groups of 
diverse interests present a plan before a court, just as a reorganiza- 
tion plan is submitted in a situation where the court is permitted 
to go into all the relevant factors, nor any necessary representa- 
tion of parties who are vitally interested but who may never have 
heard of the suit. A court might appoint a master to give a report 
on the entire industry, but this procedure has not occurred to any 
one as yet. Codes are valid or invalid on the analogy of books 
rather than on a present investigation of facts. Presumptions of 





384 For some examples, see MANUAL FOR ADJUSTMENT OF COMPLAINTS, NRA, 
Bull. No. 7; STATEMENT OF GENERAL PoLicrEs AND Monet Drarts FOR MARKETING 
AGREEMENTS AND Copes oF Fair Competition; Form M-14., Dept. of Agri., 
A. A. A. In these pamphlets is outlined the elaborate system of administrative 
boards which are already in existence. The reader will note that a complete and 
complicated appellate system is already in operation in the NRA. The confusion 
of appellate review by courts piled on appellate review by administrative boards, 
without definite planning as to procedural convenience, relying solely on vague 
formulae of equity and administrative law is clearly indicated by even a casual 
reading of these bulletins. For an excellent review of the legal situation at present, 
see Note (1934) 43 YALE L. J. 599. 
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the validity of the administrative action are, of course, verbal 
weapons to induce the court not to scrutinize too carefully, but no 
one knows just how far this doctrine goes. 

The rules of res judicata are hopelessly inadequate to determine 
the effect on interested groups of legal decisions sustaining or up- 
setting code provisions, because no one knows whom the parties 
represent. No matter how important it might be to various groups 
to take an appeal, it is within the power of particular parties to 
compromise after a doubtful decision, without regard to the effect 
on numerous persons who are not represented. The situation is 
as if a corporate reorganization could be managed in court with 
only two parties, while all other parties were allowed to contest the 
same matter in any other court where the property of the corpora- 
tion might be found. 

Evidence taken at one of these judicial reviews of administra- 
tive action is becoming difficult to distinguish from argument. 
Indeed, the only certain difference between the atfidavits of eco- 
nomic fact and the briefs is that the former are sworn to. Testi- 
mony on such questions of fact as whether interstate commerce 
and intrastate commerce are inextricably mingled is not testimony 
as we used to know it. The technique of the contested trial is ob- 
viously not suited to that type of judicial investigation requiring 
conference and advice, rather than combat. 

Procedural difficulties such as the foregoing do not arise because 
of the selfishness of the bar or from the ignorance or lack of train- 
ing of the judiciary. The function of procedure is to stage ju- 
dicial proceedings in a dramatic way. Where the drama is at- 
tempted to exemplify conflicting ideals, the procedure becomes 
confused. Today, when the courts represent trial by battle, and 
the administrative bodies represent investigation and regulation, 
it becomes almost impossible to join the two procedures in an 
orderly and logical way. If everyone agreed that disputes arising 
out of administrative regulation should be investigated rather than 
tried, there would be little difficulty in formulating a procedure 
for judicial review of administrative regulation. Courts would 
simply look over the codes, approve them finally, approve them 
experimentally, or disapprove them completely. They would call 
all such groups which were considered to be vitally interested and 
hear their arguments. However, if the bar and the public gener- 
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ally assign two different rdles to the judicial and administrative 
courts, the procedure which joins them together is bound to be- 
come absolutely unintelligible. 

We have, in our judicial history, fought our way through a 
double-headed system of law and equity courts representing con- 
flicting ideals. The mountain of philosophic interpretation de- 
signed to show that this was a rational thing to do will be the 
marvel of future ages. Law represented rules and logical princi- 
ples. Equity represented justice. Law called for a combat be- 
tween two parties. A bill in equity called for a discovery and 
included as many parties as were necessary. Court organization 
and procedure were given the task of reconciling law and equity 
on the assumption that they were two different things, both work- 
ing for the same end. This explains the involved theological dis- 
pute between those who contend that equity aids and assists the 
law, and those who contend that equity conflicts with the law. 
This entire dispute, curiously elaborate and philosophically pro- 
found, is aimed principally at the solution of a very simple pro- 
cedural problem, namely, the determination of what counterclaims 
should properly be filed when equity and law are joined, and how 
equitable and legal issues should be tried. Under such circum- 
stances trial convenience could come in only at the back door, if 
at all. The recognition of such practical considerations would 
have interfered with the dramatization of the two conflicting 
ideals. 

Perhaps today we must go through with the same kind of verbal 
confusion. Administrative courts are being formed representing 
government by regulation. Legal courts must be continued which 
represent government by battle. We are still struggling with the 
confusion of ideas created by a double-headed system of law and 
equity courts, each of which was supposed to be a separate and 
distinct approach to the problem of administering justice, the one 
representing rules, the other justice. The way of thinking in- 
volved in this double-headed system was found in the prevailing 
intellectual climate of the times. Christian philosophy labored to 
explain how man, who was logically damned, could nevertheless 
be saved by means of a separate personality. The double-headed 
system of courts, therefore, reflected the general ideas of the lay- 
man. No one who listened to the sermons of the day could fail 
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to see the complete rationality of two courts, one representing 
justice, and the other representing mercy. 

As the church began to be less doctrinaire about its theology, 
and during the same period that Emerson was hailed as our great- 
est moral philosopher, it seemed rational to combine these two 
functions into one court. Nevertheless both of the two ideals re- 
mained emotionally relevant. Neither lawyers nor laymen were 
willing to admit that philosophically each ideal did not have a 
separate existence. Efficiency demanded a merger. The phi- 
losophy of the time compelled continued separation. Therefore 
the task assigned to procedure was to join them together. The 
task assigned to substantive law and jurisprudence was to keep 
them apart. 

The result of joining law and equity together procedurally and 
keeping them apart substantively has produced a literature which 
is very similar to the meditation of St. Augustine on how a perfect 
God could create sin. In the same way, why should a perfect set 
of legal rules require equitable interference? It was of small im- 
portance to those trained in this way of thinking that abstruse 
controversies as to whether equity really assisted the law, or 
whether it conflicted with it were completely inadequate to deter- 
mine such very practical matters as what counterclaims might be 
filed, and when jury trials might be had. Therefore, cases are 
still being reversed because the parties fail to formulate their 
pleadings so that they fit into the picture of a single court with 
separate compartments of justice and mercy. It is still of great 
importance in numerous instances to decide whether, in a state 
which has abolished the distinction between law and equity, so 
far as the forms of pleadings are concerned, a given set of plead- 
ings are in substance law or equity. The worry about the pro- 
cedural effects of this distinction continues to produce a fair pro- 
portion of absurd results, because subconsciously we fear that if 
we cease to worry about the distinction in procedure, it will dis- 
appear in substance. : 

Perhaps, with the rise of regulating tribunals, we are destined 
to go through a similar procedural struggle in the effort to keep 
regulation ideologically apart from trial by combat, and at the 
same time use both ideals to solve particular situations. The 
three-story structure of law, equity, and administrative law is 
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fearful to contemplate, but nevertheless it is a distinct possibility. 
There are plenty of legal scholars abroad in the land who will 
welcome the opportunity to devise the nice distinctions required 
for such a structure. There are countless legal periodicals anx- 
iously writing to everyone who is suspected of legal learning to 
acquire more of the type of articles which they have been ac- 
customed to publish. A new field is opening up, awaiting dialectic 
exploration and footnotes. It is not likely that writers for law 
reviews will be content with the advocacy of a simple method of 
discretionary review of commissions by courts, or with informal 
procedures by which courts will give speedy answers to questions 
asked of them in advance of actual trials. It is, therefore, prob- 
able that for a time at least the older technique of footnoted funda- 
mentals will be used to determine the time and place of judicial 
review of regulatory bodies. A practical discussion of these 
problems is still over the horizon. For a time at least two sets 
of courts will parallel each other and clash in the haphazard way 
in which law and equity courts clashed in the past — the one a 
symbol of a law which is above government, the other a symbol 
of efficiency and control. 

Yet it does not seem likely that the dialectic and philosophical 
struggle which attended the separation of law and equity courts 
and their final, though incomplete, amalgamation will be dupli- 
cated in the development of administrative courts today. That 
struggle was the result of a feeling that not even court procedure 
could be planned in advance, because any regulation which did 
not arise from trial by combat was dangerous. It arose in an at- 
mosphere which feared any departure from the past. Economic 
science was devoted to pointing out the dangers of humanitarian 
ideas and constantly reinforcing the fundamental economic prin- 
ciple that no good could come as the result of planning. The 
notion of experiment with social organization, voiced by the Presi- 
dent of the United States, would have been denounced by both 
liberals and conservatives only a short time ago. Fundamental 
principles were sought by everyone. The practical convenience 
of the day was considered of little importance. Every govern- 
mental proposal from the child labor amendment down to a minor 
reform of pleading was judged in the light of its tendencies for the 
future. The very fact that the immediate object aimed at was of 
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unquestioned validity was deemed to make the proposal a trap to 
catch the unwary. Since governmental regulation was bad, and 
since governmental planning was impossible, it followed that any 
temporary good results would inevitably be followed by perma- 
nent bad ones. Any one can follow a principle when it is to his 
own immediate advantage. The real man of principle cares more 
for his principle than any possible advantage he may derive from 
abandoning it. 

This way of thinking is disappearing.*® There are signs every- 
where that government regulation is becoming an accepted ideal. 





85 We quote, as illustrative, from articles written by three leading lawyers who 
appear clearly to recognize the changes in judicial attitude necessary in a time of 
increasing legislation. Rogers, The Mold of Nationalism on Law and Statecraft 
(1933) 19 A. B. A. J. 693, 697: “ The lawyer’s employment and his technique will 
alter. The wholesale resort to a wide authority and discretion entrusted to public 
officers is not only the tendency of the hour everywhere but seems a necessary de- 
mand for the execution of rapid experiments in social management, the inculcation 
of new conceptions and the alternation of permission and refusal explicit in a pro- 
gram of a disciplined economy. The common law has had little sympathy for such 
wide official scope. It scorns such marching and counter-marching and dreads its 
abuse. The judicial proceedings favored by the common law are characteristically 
begun after the event. ... While the new régime repudiates many tenets of Eng- 
lish common law, it cannot be left free to proceed without chart or principle. New 
doctrines must be found. The outlines of economic laws, industrial practice and 
other social observations have already superseded older legalistic guides in the con- 
duct of railroad and public utility tribunals on this continent. The same type of 
resort to wide fields of observation or learning seems natural for the spread of ad- 
ministrative practices over the whole field of business. The lawyer must outline 
new rules and systems for control of administrative discretion. He must invent 
them or find them in Roman and Eastern sources. He must apply himself to social 
principles our law books never bound in print.” Cuthbert Pound, supra note 14, 
at 313-14: “ Might the court, restored to its once narrow but important duty to 
harmonize conflicting decisions of the Appellate Divisions and to decide great pub- 
lic questions, be empowered, without placing too heavy a burden of work on it, to 
act in the capacity of a ministry of justice or, with certain additions from bench 
and bar, as a judicial council, centralizing the machinery for the distribution of 
judges for trial work and formulating restatements of the law for legislative ac- 
tion? Or must individualistic judges continue to run their own assignments at will 
as to hours of labor and length of terms? Must rules of law continue to be stated 
by the courts only as they arise in litigation between private individuals in which 
the state has no interest and be so stated in accordance with precedent, if precedent 
exists and may not be avoided?” See also Stephens, What Courts Can Learn from 
Commissions (1933) 19 A. B. A. J. 141: “ Probably all is not perfection in the com- 
missions in the respects referred to; but the freedom of administrative tribunals 
from legislatively laid down practice, their power to make their own rules, and to 
amend them to conform to the actualities of the problems to be met and the types 
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If this is so, courts may be expected to follow that way of think- 
ing in relation to their own processes. Judged by the ideal of 
efficient planning, trial by combat in the field of governmental 
regulation will appear more and more absurd. A judicial system 
which achieved practical results in the difficult philosophical at- 
mosphere of the past should have little difficulty if the intellectual 
labor of reconciling all their practical results with a conflicting 
philosophy is removed. 

The requirements necessary for an orderly review of administra- 
tive tribunals are relatively simple once we rid them of their 
philosophical trappings. The machinery for satisfying these re- 
quirements is already at hand, having been developed sub rosa out 
of the necessities of the past. We will briefly enumerate them. 

(1) There must be a method by which judicial approval of a 
regulation may be tentatively given during an experimental period. 
We have instances of this already. In the Appalachian Coals 
case ** the Supreme Court indicated that its decision was operative 
for the time being only, and might be modified by subsequent 
changes of conditions. The case was kept alive expressly for that 
purpose. Such a device applied to the codes would give a tempo- 
rary validity or a temporary suspension of code provisions which 
could be later modified. 

(2) Cases involving approval or disapproval of administrative 
regulations must be considered in the light of interests of whole 
groups of people. Two parties must not be permitted to control 
the entire litigation. The analogy of the creditors’ suit which 
begins a corporate reorganization may be useful here. Such a 
suit is supposed to be representative. All sorts of conflicting in- 
terests have a standing for appeal. Suits for injunctions against 
provisions of NRA codes may be twisted into the same form, to 
enable courts to treat such litigation as determining the broad 
principles under which whole groups of conflicting interests must 
be reconciled. 

(3) There must be speedy methods of appealing precise ques- 
tions to the Supreme Court of the United States, unencumbered 





of cases to be tried, gives them a freedom of choice and a resultant simplicity of 
procedure which they will do well to retain, and with which courts might whole- 
somely be endowed.” 

86 See note 23, supra. 
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with procedural formulae. The method of certifying questions to 
be answered is suggested here as a useful analogy. 

(4) There must be some planned participation of federal courts 
in governmental regulation. The power of the court to make 
equity rules, together with the conference of Senior Circuit Court 
Judges may stand in good stead here, aided perhaps by legislation. 

None of this machinery was available when equity and law be- 
gan and ended their long conflict. These two ways of talking and 
thinking existed at a time when the conception of a judiciary 
which talked in parables about ancient battles between litigants 
was uppermost. Once regulation is established, the parable way 
of talking becomes difficult to maintain. The battery of legal 
analogies which may be applied to any case which starts as a 
contest is much more difficult to apply to a case which starts to 
interpret a rule already formulated. The difference between 
French and American digests of law bears witness to this. 

A period of confusion, during which the judicial participation 
will be confused and uncertain, is inevitable. Yet in an age when 
orderly planning is regarded everywhere as a possibility, where 
laissez faire is no longer the ultimate ideal, it is probable that 
courts also will be driven to intelligent procedural planning. The 
hit-or-miss methods of waiting until Providence leaves just the 
right case at the judicial doorstep before giving a waiting industry 
any enlightenment is apt to appear in the future less rational than 
it did in the past. 


CoNCLUSION 


Judicial systems seldom respond to exhortations of reformers 
that they become practical and efficient. They constantly show 
a resistance to the demands of everyday needs. When considera- 
tions of efficiency are forced upon them, legal scholars usually 
rush to the defense to show that in the long run an inefficient 
method of doing things is more efficient than an efficient one would 
be. Government never is what it ought to be, yet all rules must 
be based on government as it ought to be. We cannot make rules 
to apply to government as it is without abandoning our ideal. It 
is, therefore, natural that our most cherished legal phrases should 
be more decorative than sensible. Too much common sense, how- 
ever, cannot be applied to institutional utterances. On the New 
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York post office is the motto: ‘‘ Neither snow nor rain nor heat nor 
gloom of night shall stay these messengers from the swift com- 
pletion of their appointed rounds.” Common sense tells us that 
this means only that mail will be delivered even in bad weather. 
A longer motto on the Washington post office means that mail is 
only delivered to nice people for laudable purposes. Yet who 
wants to strip these mottoes of their decorative quality so long as 
they tend to create loyalties and enthusiasm? The same may be 
said of the elaborate formulae surrounding trial by combat. So 
long as they met a deeply felt emotional want, the mere fact that 
they were not what they pretended to be, that they could not be 
a sensible way of investigating the truth or a rational way of mak- 
ing a system of regulations, in no way affected their vitality as an 
ideal. 

Those who misunderstand the function of courts are constantly 
engaged in the game of finding some ill-defined group on whom 
the blame for the practical failures of the institution may rest. 
They denounce the stupidity of judges, the lack of integrity of 
shysters, or the selfishness of the bar — just as if these were or- 
ganized groups endowed with a group freewill. The double rdle 
which courts play in satisfying both the practical and pontifical 
needs of the time, appears to such persons hypocritical. Con- 
fusion of terminology resulting from the conflict of unexamined 
emotional values, such persons think, can be solved by clearer 
definition. Thus thousands of pages are written to make the 
definitions surrounding trial by combat in its conflict with social 
justice and administrative control definite and certain. This is 
done in utter disregard of the fact that once a word is elaborately 
defined it becomes useless as a medium of compelling definite 
action. 

Such attempts are inseparable from the judicial process. They 
perform a useful function, because by seeking definiteness we gain 
elasticity; through confusion of terms we gain freedom from 
terms. Without this process of constant and conflicting definition, 
stare decisis would not be the easy method of escaping from prece- 
dent which at present constitutes its most outstanding utility. 
It is of course true that our great definers are unaware of the part 
they play in giving to the law that flexibility which comes only 
from arguments and analogies which lead both ways. Yet that 
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very fact makes them play their part better. There is, therefore, 
a practical elasticity in the old ideals which permits almost any 
degree of judicial review of regulation at the price of conflict and 
cumbersome formulae for administrative law. 

Yet, if the American people once accept regulation as a normal 
function of government, we may no longer feel the emotional need 
of trial by combat. If this happens we may then expect our courts 
to proceed with greater simplicity and greater efficiency as part of 
a uniform judicial system. Regulation, we suspect, is here to stay. 
We also predict that the ideal of an independent judiciary above 
the regulative departments of the government is as strong as ever. 
The greatest obstacle to sensible judicial review of regulation lies 
in the notion of trial by combat with its search for the definite is- 
sues without which no contest can be staged. There is at least 
some evidence that this notion is disappearing, and that public 
psychology is ready to accept a unified instead of a double-headed 
system. If so, the long and cumbersome conflict between law and 
equity may not be repeated with the rise of administrative 
regulation. 

Thurman W. Arnold. 
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POWERS OF SALE IN TRUSTEES AND THE 
RULE AGAINST PERPETUITIES * 


[’ was a thesis of John Chipman Gray that the Rule against 
Perpetuities is capable of simple statement, and that its ap- 
plication is merely a question of doing one’s sums correctly: 


“In questions of remoteness . . . there is . . . a definite recognized 
rule: if a decision agrees with it, it is right; if it does not agree with it, 
it is wrong. In no part of the law is the reasoning so mathematical in 
its character.” * 


As to a considerable bulk of perpetuities cases, yes; but even in 
this field the law is a social, not a physical, science. There exists 
about the Rule a corona of problems whose solution requires some 
arithmetic but, much more, an understanding of the essential 
policy of the Rule and the nature of the abuses it seeks to prevent. 

With some of these questions that search the philosophy of the 
Rule Gray wrestled, and with some he did not. Where there is an 
appointment under a general testamentary power, should the 
Rule run from the creation of the power or its exercise? Gray and 
Kales disputed this matter at length and found little solace in 
mathematics.” In insurance trusts and revocable inter vivos trusts 
should the period of perpetuities be computed from the date of 
the settlement or from the date of the settlor’s death? Gray was 
spared this problem by the fact that insurance trusts did not 
become popular until after his death; but it is perfectly clear 
that no algebraic formula can hope to provide a solution.* Does 
the Rule invalidate options to purchase in leases exceeding 
twenty-one years? Gray gave some consideration to this mat- 
ter as a result of the decision in Worthing Corp. v. Heather,* 





* Acknowledgment is made of valuable assistance received from Mr. Harold E. 
Horowitz, Harvard Law School ’33, now of the New York Bar. 

1 Gray, Rute Acainst Perpetuities (3d ed. 1915) ix. This volume is here- 
after cited as Gray. 

2 See Gray § 948 et seq.; Kales, General Powers and the Rule Against Perpetui- 
ties (1912) 26 Harv. L. REv. 64. 

8 See Note (1932) 45 Harv. L. REv. 896. 

4 [1906] 2 Ch. 532; see Gray §$§ 275, 3308. 
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but never undertook to examine its pragmatic aspects. Clearly, 
any decision on this point must be superficial which fails to con- 
sider whether the purposes of the Rule are really furthered if it 
discourages commercial improvement of the property during the 
last fifteen or twenty years of the lease period by depriving 
the lessee of the power to secure the capital benefits of his im- 
provements through exercise of the option.’ If a power of sale 
in a long-term mortgage to secure a bond issue may be exer- 
cised beyond the period of the Rule, is the power for that rea- 
son invalid? The specialization of Gray’s law partnership in 
the field of corporate finance compelled him to examine this 
problem. The mathematics of a Rule against Perpetuities of 
universal application told him these powers were bad; common 
sense and the absence of any abuse in such powers told him they 
were good. With obvious mental anguish he came to the con- 
clusion either that the powers were excusable as ancillary to the 
security purpose of the mortgage and/or (from Gray, a monu- 
mental concession) that they constituted an exception to the 
Rule.* It was not considered (a) that the law of perpetuities 
arose to combat abuses peculiar to instruments of family settle- 
ment and that to subject commercial arrangements to the same 
restrictions is to extend rather than to apply the Rule; (b) that 
the Rule properly deals with dispositive and not administrative 
provisions of deeds and trusts; (c) that the period measured by 
lives and minorities, extraordinarily well adapted to keeping gift 
transactions within reasonable limits, bears no relation to transac- 
tions for profit which are invariably measured in terms of years, 
the number twenty-one having no significance. 

The problem considered in this article — the validity of powers 
of sale in trustees of voluntary trusts where the trust may last 
longer than the period of perpetuities — is somewhat related to 





5 See Abbot, Leases and the Rule Against Perpetuities (1918) 27 YALE L. J. 878; 
Langeluttig, Options to Purchase and the Rule Against Perpetuities (1931) 17 VA. 
L. REv. 461. 

6 See, e.g., §§ 565-71. Said Gray: “In view of the large interests likely to be 
involved, and the novelty of the question, the courts may perhaps sustain the va- 
lidity of such mortgages.” Jd. §570. Said a commentator: “ There would seem to 
be something wrong about a rule which requires an exception to be made to it 
because large interests are involved.” Sweet, The Monstrous Regiment of the Rule 
Against Perpetuities (1907) 18 Jurm. REv. 132, 140. 
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the mortgage problem and presents another situation in which 
not mathematics but consideration of the essential policy of the 
Rule and a determination to see its purposes accomplished must 
be the basis of decision. 

The astute reader will gather that the foregoing localized at- 
tack on the credibility of Professor Gray is the product of a fear 
complex. And this is correct. ‘Gray declared the powers of 
sale herein discussed to be void,’ whereas it is the thesis of this 
article that they are valid. It is a matter of some temerity to 
cross swords with the master upon his own battleground. But 
some care will be taken herein to show that he gave the problem 
little consideration and (speak it softly) misread a few cases. 


THE PROBLEM 


We are to consider two types of powers in trustees. The first 
is the usual power to sell all or part of the trust res at any time 
while the trust lasts, and to invest and reinvest the proceeds; and 
the question is whether such a power is bad if it may be ex- 
ercised beyond lives in being and twenty-one years. The second 
is the usual power to sell for purposes of distribution at the end 
of the trust where the ultimate fee interest is given to two or 
more persons; and the question is whether such a power is bad 
if it may arise beyond lives and twenty-one years. 

These questions arise wherever a trust may last longer than the 
period of perpetuities. Trusts that do last longer than the period 
are pretty rare, but those that have the possibility are relatively 
numerous. For example: (1) An elderly testator of wealth, hav- 
ing children and grown grandchildren who have shown no satis- 
factory capacity for handling funds, may leave his estate to 
trustees in trust for his children for life, remainder to his grand- 
children (including those born after the testator’s death) for their 
lives, with remainders over. There is some probability that this 
trust will last during the lives of unborn grandchildren and hence 
exceed in duration the period of perpetuities; yet these life estates 
are obviously valid under the common-law Rule, and elementary 
skill can create valid remainders in fee. (2) A testator having an 
unmarried son may leave property in trust for the son for life, 





7 Gray § 500. 
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for the son’s widow for life or during widowhood, remainder to 
the son’s children. The limitation to the widow is frequently ad- 
vised on the ground that it really benefits the son by relieving him 
from worry as to the support of his wife in case of his death. All 
interests plainly vest at the son’s death, but since the widow may 
be a person now unborn, the trust may exceed the period of per- 
petuities. (3) Far more common is the case of a testator leaving 
an equitable life estate to a child with a special power of appoint- 
ment in remainder among such child’s issue. Ordinarily the 
donee will appoint directly to his issue, but it is entirely open to 
him, if he chooses, to appoint life estates to some of his children 
(even though such children are unborn at the death of the testa- 
tor) with remainders to others. Due to the possibility of appoint- 
ment of life estates to unborn persons, most trusts in which there 
exists a special power of appointment among children or issue 
have a potential duration in excess of the period of perpetuities. 
As will be readily recognized, the number of such trusts is enor- 
mous; and great will be the slaughter if essential powers to the 
trustees are stricken down. 

In any trust of substantial duration, certain powers in the 
trustees are necessary for efficient administration and are almost 
invariably granted in the trust instrument. The power to sell 
assets and to invest the proceeds in other assets is the chief of 
these. With regard to land, many circumstances may arise which 
will make a sale the only reasonable step. The property may 
acquire a usefulness only in connection with other adjacent prop- 
erty while remaining practically useless as an isolated parcel. 
The property may require development at considerable capital ex- 
pense, and either the trustees may not have the necessary capital 
or the venture may be of so speculative a nature as to be beyond 
the scope of proper trustee investment. It is obvious that it is 
to the interest of the cestuis que trust that the proceeds of an ad- 
vantageous sale be substituted for a stagnating property and then 
reinvested. In the case of securities, a power of sale is frequently 
essential to the protection of the cestuis in view of rapidly chang- 
ing conditions in the financial markets. Again with reference to 
realty, a power to make leases, including those which may last 
longer than the trust period, is essential and customary. Most 
commercial buildings can be utilized by trustees only in this 
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manner. The lease is the usual device by which oil and mineral 
lands are exploited. 

In addition to the foregoing powers, which concern the ad- 
ministration of the trust throughout its duration, it is usual and 
expedient to provide that trustees may sell assets for the pur- 
pose of making distribution among several beneficiaries at the 
termination of the trust. Such a power arises for the first time 
at the end of the trust period. It is a substitute for the more 
costly and inconvenient process of partition between co-owners 
in the courts. 

Several English cases of the nineteenth century decide that 
powers of sale for distribution which may arise beyond the period 
of perpetuities are invalid. Recently cases from England and the 
British dominions, abetted by Gray, have extended this holding 
to powers of sale and lease existing for the entire duration of a 
trust which may exceed the period of perpetuities. Except for 
one Missouri and one Connecticut case, which follow the views ad- 
vocated herein and not the English cases, the question is an open 
one in this country. All of the decided cases deal with trusts of 
real estate, but the possibility that they will be extended to per- 
sonal property cannot be ignored. 


ANALYsIS — PowErRs TO SELL FOR REINVESTMENT OR TO 
LeasE WHIcH Last THROUGHOUT THE LIFE 
OF THE TRUST 


In Gray’s phrase, the Rule was designed for “ forwarding the 
circulation of property”’.® A more expanded statement might 
add that the Rule seeks to prevent the stagnation of capital as- 
sets of the community in the hands of those who cannot or will 
not put them to their greatest social utility, to make it possible 
for a person who desires to devote property to a useful purpose 
to buy the property if his price is right. 

That to give to trustees a broad power of sale and lease is to 
make possible the free circulation of the trust res seems clear 
beyond the necessity of argument, and, conversely, it seems equally 
clear that to require the trustees to hold the specific res in their 





8 Gray § 2a. 
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own hands during the entire life of the trust regardless of their 
ability to exploit or develop the property is to defeat the pur- 
pose of the Rule.*® Of course such powers are valid in trusts which 
last no longer than the period of perpetuities. To declare them 
invalid in trusts lasting beyond that period is to assert the du- 
bious proposition that the longer a trust lasts the less efficiently 
it should be administered and the greater should be the restrictions 
upon the trust res. 

But, it is said, the existence of the power of sale in the trustees 
is a restraint upon alienation of the equitable estates in the land 
held by the cestuis..° With great respect to the learned men who 
have made or repeated this statement, it is submitted that it has 
no intrinsic merit. So far as there is any restraint at all it ap- 
plies to the equitable interests only as estates in a specific piece 
of land; as interests in a shifting corpus they are fully alienable. 
Moreover, this slight restraint is insignificant in view of the tre- 
mendously increased probability of alienation inherent in a 
power of sale in the trustees. Assume that A holds an equitable 
life estate and B an equitable vested remainder in Blackacre.* 
Further assume that C wants to buy Blackacre. Either the life 
estate or the remainder alone is useless to him because of the 
speculative dependence of each estate upon an event of no com- 
mercial significance, the death of A. Thus C must have both 
estates or he will buy neither. If he can induce both A and B 
to sell, he can terminate the trust and obtain a conveyance from 
the trustee forthwith, whether or not a power of sale exists. But 





® Such a power is “ beneficial, and therefore to be liberally construed, because 
while testators are thereby enabled to subserve the true interests of their children 
by limiting to them only life estates, the growth and improvement of the city are 
not obstructed.” Cresson v. Ferree, 70 Pa. 446, 449 (1872). 

10 “ Tt [the power of sale] enables the trustees to sell, but the owner in fee, who 
would otherwise be able to sell, is incapacitated.” Boyce v. Hanning, 2 Cr. & J. 
334, 339 (1832), per Bayley, B. “ [It is argued] that such a power is favorable to 
alienation instead of restraining it. But the power does restrain alienation on the 
part of the owner of the fee.” Gray § 489. See also Lewis, THE LAw or PER- 
PETUITY (1843) 547; I JARMAN, WiLts (7th ed. 1930) 284. : 

11 This, it will be observed, is the simplest case and the one in which the 
chances of alienation of the cestuis’ interests are greatest. The larger the number 
of cestuis, the smaller the chances of sale of the equitable estates. Add contingent 
remainders and unborn remaindermen and sale is an impossibility. Since this 
article deals only with very long trusts, obviously unborn and contingent cestuis 
will be the rule, not the exception. 
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in the absence of a power of sale in the trustees, his success 
in inducing both A and B to sell depends upon his ability to 
offer a price which will intrigue both cestuis, arrange a division 
of the purchase money which will please them, and overcome 
the stubbornness or sentimentality which he may meet in 
either.”” 

This is a large order, and it becomes larger to the point of im- 
possibility with an increase in the number of cestuis and the in- 
jection of contingent interests and unborn beneficiaries. On the 
other hand, if trustees have a power of sale, they possess a con- 
trol over the land sufficient to give present title to a purchaser 
and they are bound by fiduciary duty to accept a commercially 
advantageous offer. If the entire power of alienation of the 
cestuis’ interests were removed by a power of sale in the trustees, 
there would be removed only a practical nonentity. Furthermore, 
even the value and desirability to purchasers (small at best) of 
the fully-alienable asset which any cestui has in the shifting res, 
is increased. The trustees now have both the power and the 
duty to augment the corpus and render it more productive if a 
sale of the existing res and reinvestment of the proceeds is the 
wise step. 

Perhaps we too readily assume that the phrase “ power of sale ” 
is analytically exact as well as descriptive.** Where a trustee 
holds property for beneficiaries without “ power of sale” his 





12 It must also be borne in mind that the spendthrift trust has now become a 
national institution. The cestuis’ interests may be inalienable. It has been said, 
though never held, that restraints on alienation of equitable interests extending 
beyond the period of perpetuities are invalid. Gray § 121 i; Kates, Estates, Fu- 
TURE INTERESTS AND ILLEGAL CONDITIONS AND RESTRAINTS IN ILLINo!Is (2d ed. 1920) 
§§ 658, 661. Thus spendthrift restrictions on some of the interests in the trusts we 
are considering may be bad. However, competent draftsmen could concoct spend- 
thrift clauses which would tie up the interests during the greater part if not the 
whole of the trust. 

13 By the Hohfeldian analysis the trustee to whom no “ power of sale ” is given 
in the instrument has (a) a power but no privilege, by transfer to a bona fide pur- 
chaser, to terminate the interests of the cestuis in the land and to create in the 
purchaser an interest coextensive with that of the trustee discharged from the trust; 
(b) neither power nor privilege, by transfer to anyone other than a bona fide pur- 
chaser, to terminate the cestuis’ interests or to create in the purchaser any interest 
discharged from the trust. A valid “ power of sale” causes the trustee to have the 
power and privilege, by any transfer pursuant to the “ power ”, to terminate the 
interests of the cestuis in the land and to create in the purchaser an interest dis- 
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fee interest is subject to a restraint upon alienation created by 
the trust instrument and inherent in the trustee-cestui relation- 
ship. A power of sale in the instrument merely relaxes the re- 
straint which would otherwise exist, and gives to him the full 
power of disposition possessed by any holder of a fee simple. 
Viewed in this light, the power plainly furthers the purposes of 
the Rule. It would be much more sensible in long trusts to in- 
validate the implicit restraint by inserting a power of sale as 
matter of law than to impose a restraint by invalidating an ex- 
pressed power of sale.’* 

The decided cases invalidating powers of sale in long trusts 
rely not upon the function and possible abuses of such powers, 
but upon the analogy (assumed but never argued) to powers of 
appointment. Of course, powers of appointment and appointed 
interests are subject to the Rule against Perpetuities. Why not 
powers of sale? This question deserves careful examination. 

The Rule originated in the fear of an unbarrable estate tail — 
the creation of successive beneficial interests in land in infinite 
generations of the grantor’s posterity. The abuse it aimed to cor- 
rect was the creation of remote beneficial interests. A power of 
appointment is one method of creating beneficial interests, and 
restrictions were therefore logically and properly placed on the 
creation and exercise of powers of appointment in order to prevent 
the circumvention of the essential policy of the Rule as to granted 
estates. The Rule permitted the creation of trusts by placing the 
legal estate in trustees and dividing the equitable interests among 
present and future holders, but forbade the creation of remote 
beneficial interests either by grant or the exercise of powers of 
appointment. But a power of sale is not a method of creating 
those remote beneficial interests which it was the purpose of the 





charged from the trust. This does not seem to be a case in which the Hohfeldian 
analysis assists in reaching a result. 

The suggestion has been made that it is incongruous for the law at once to per- 
mit the trustee wrongfully to create a valid interest in a bona fide purchaser and 
yet deny him the right to exercise a granted power of sale. Foulke, Powers and 
the Rule Against Perpetuities (1916) 16 Cox. L. REv. 537, 550-51. But the legal 
policy protecting bona fide purchasers justifies many results not otherwise justifiable. 

14 In Colonial Trust Co. v. Brown, 105 Conn. 261, 277-83, 135 Atl. 555, 561-63 
(1926), it was held that an express restraint upon sale during the life of a trust 
which might exceed the period of perpetuities was void. See also Winsor v. Mills, 
157 Mass. 362, 32 N. E. 352 (1892). 
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Rule to invalidate. It is administrative in its nature and purpose, 
not substantive. 

If the beneficial interests created by a trust are valid, the policy 
of the Rule has nothing to do with the manner in which the 
trust estate is to be managed by the trustees. Would it be con- 
tended, for instance, that a power in trustees for the time being 
to nominate their successors violates the Rule on the ground that 
it might cause the disposal of the legal estate to depend upon a 
nomination made after the period of perpetuities?*® If the 
trustees have a power to sell or lease the property, these are in- 
cidents of the fee simple which the trustees hold, and should be 
no more subject to attack than similar powers in a person hold- 
ing a beneficial fee simple. The grantee or lessee from the trustees 
takes no beneficial interest under the trust. 

If powers of sale in trustees are an abuse, then our legislatures, 
English and American, are in increasing numbers sacrificing the 
public weal to the predatory interests and something should be 
done about, it. Legislation in twenty-one American states and 
the District of Columbia provides that, under circumstances vary- 
ing with the type of statute, trustees not only may but must sell 
the trust res and reinvest the proceeds upon application by one 
or more of the cestuis que trust.‘° Under the English Settled Land 





15 On this question Gray is interesting: “ § 509. Powers to appoint new trus- 
tees, although not expressly limited in time, are yet not void. The reason some- 
times given [Marsden, Perp. 247; 2 Chance, Powers, § 2588] that it is immaterial 
by whom the trusts are executed is ‘ an equitable answer to a legal objection.’ [See 
1 Hayes, Conv. (sth ed.) 498]. The true reason is the same which governs powers 
of sale and exchange and of leasing, that as soon as the cestuis que trust call for 
and receive the legal estate the trust is at an end and the power necessarily ceases. 
[See § 490, ante.] ” 

It is hard to be deferential in suggesting that this simply doesn’t make sense. 
That these powers to appoint trustees are good has never been denied. Gray is 
clearly right in assimilating such powers to powers of sale and leasing. Both are 
administrative, not dispositive. Yet the reason which seems to satisfy Gray is one 
which disappears whenever we have a case which tests the principle: i.¢., one in 
which a life estate is given to a person not in being at the creation of the trust, 
in which no cestui can call for and receive the legal estate within the period of per- 
petuities, and in which the power may therefore not be destroyed within that 
period. 

16 Car. Cope Civ. Proc. (Deering, 1931) $§ 760, 781; Conn. GEN. STAT. (1930) 
§ 5927; D. C. Cope (1930) p. 375, $$ 421, 424; Int. Rev. Stat. (Smith-Hurd, 1933) 
c. 22, § 50; Inp. Ann. Stat. (Burns, 1926) § 1285; Ky. Copes Ann. (Carroll, 1932) 
Civil Prac. §§ 491, 491a; Mer. Rev. Strat. (1930) c. 87, § 4; Mp. Ann. Cope (Bagby, 
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Act of 1925 ** substantially the same result is obtained by giving 
to life tenants a power to lease the fee or to sell it and substitute 
therefor an investment in securities approved by the Act. Of 
course, the obligations imposed by these statutes are not limited 
to the period of perpetuities. Would it not be palpably absurd 
for a court to hold invalid upon grounds of public policy a power 
of sale in trustees and thereafter to order the trustees to sell upon 
the basis of the public policy of the state expounded in legislation? 
The English courts may justify this position by pointing out that 
their case-law was developed before these statutes became com- 
mon, but no American court can henceforth have the same excuse. 

A trust implies certain restraints upon the trustees for the 
protection of the cestuis and certain powers for the efficient man- 
agement of the trust. It may be that the English courts were im- 
provident in holding that the feudal concept of vesting in interest 
satisfied the Rule, with the corollary that trusts during unborn 
lives were permissible. But assuming these trusts to be valid, we 
should make every attempt to reduce, their potential incon- 
veniences by promoting efficient administration and increasing 
the likelihood of free commerce in the property involved. No 
wooden adherence to or extension of a Rule adapted to an en- 
tirely different purpose should compel the invalidation of powers 
of sale and lease which will accomplish these objects.** 


ANALYSIS — PowERS OF SALE FOR DISTRIBUTION 
AT THE TERMINATION OF A TRUST 


The foregoing argument has been addressed to powers in 
trustees to sell or lease during the continuance of the trust for 
administration purposes. We now turn to powers which arise 
for the first time at the termination of the trust for the purpose 





1924) art. 16, § 59; Mass. Gen. Laws (1932) c. 183, § 49; Mo. Rev. Stat. (1932) 
§ 1546; N. H. Pus. Laws (1926) c. 213, § 28; N. J. Comp. Srar. (1910) p. 4688, 
§ 42; N. Y. Rear Prop. Law (1920) $67; N. C. Cone (1931) § 1744; OnI0 ANN. 
Cope (Throckmorton, 1930) § 11925; Pa. Stat. (Purdon, 1930) "tit. 20, § 1564; 
R. I. Gen. Laws (1923) § 4260; TENN. CopE (1932) § 9231; VA. ANN. CopE (1930) 
§ 5161; W. Va. Cove (1932) § 3542; Wis. Stat. (1931) § 296.26; Wyo. Rev. Srar. 
ANN. (1931) § 89-3922. 

17 Pt. 2, § 38-72; pt. 5, § 90; pt. 3, § 75(2). 

18 The validity of these powers is asserted upon substantially different grounds 
in Foulke, supra note 13, at 547, 627. See also Note (1932) 7 Wasu. L. REv. 237. 
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of facilitating distribution among a number of remaindermen. 
The suggestion has already been made that, although invalidation 
of the former type of powers will violate the essential policy of 
the Rule against Perpetuities, invalidation of the latter type will 
have no result except inconvenience and expense to the cestuis 
que trust and increased burdens upon the courts. Powers of sale 
for distribution amount to no more than private devices for par- 
tition. If the power is invalidated the corpus of the trust must 
be turned over in undivided shares to the remaindermen and they 
must then seek the aid of the courts in obtaining partition if par- 
tition is desirable. 

There is some slight reason for viewing powers of sale for dis- 
tribution less favorably than powers for reinvestment. They 
arise for the first time at the termination of the trust which, in 
the cases here considered, is beyond the period of perpetuities, 
and hence prevent each particular cestui from alienating his in- 
terest as an estate in specific realty; the restraint lasts throughout 
the life of the trust and there is no compensating power of aliena- 
tion in the trustees during that period. Yet this power of aliena- 
tion in the cestuis, as has already been indicated,” is illusory, due 
to the notorious unsalability of a life interest or a remainder alone, 
and the cestuis always have the right to sell their interests as claims 
against a shifting fund. Moreover, all possible difficulty of alien- 
ation is avoided if the trustees have, in addition to the power of 
sale for distribution, a power to sell for reinvestment during the 
life of the trust — and these powers are usually coexistent in the 
United States. 

It is submitted that powers of sale for distribution should not 
be treated as violating the Rule against Perpetuities. They do not 
exist for the purpose of creating those remote future beneficial 
interests which it was the purpose of the Rule to annul. These 
powers are attached to a legal fee simple estate in trustees and 
are no more inimical to the spirit of the Rule than the power 
which exists (and cannot be restrained) in the holder of any fee 
simple estate not subject to a trust. They are administrative 
powers existing for the purpose of permitting efficient. handling 
of the distribution of an estate among beneficiaries who, by 





19 See p. 954, supra. 
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hypothesis, have valid interests. Their existence constitutes no 
abuse. A similarity, sometimes suggested, between such powers 
and powers of appointment which arise at a time beyond the period 
of perpetuities is as superficial and unsubstantial as the sug- 
gested similarity between administrative powers of sale and sub- 
stantive powers of appointment during the continuance of a trust. 


GRAY AND THE EARLIER ENGLISH AUTHORITIES 


Gray has a chapter entitled Powers. It deals with powers of 
sale and powers of appointment together and commences with 
this proposition: “‘ If a power can be exercised at a time beyond the 
limits of the Rule against Perpetuities, it is bad.” °° Through- 
out the chapter there is some segregation of powers of sale from 
powers of appointment, but in the main they are treated as two 
species of the genus “ power ”, subject to identical rules similarly 
applied. The suggestion that a power of sale may be governed 
by considerations inapplicable to powers of appointment is rather 
curtly dismissed: 


“$488. Two unsatisfactory reasons have been given why these un- 
limited powers do not violate the Rule against Perpetuities. First: 
That the exercise of a power to sell and exchange is merely a change 
of title and not a destruction of interest. ‘ This is, at most, an equitable 
answer to a legal objection. When Biackacre, entailed upon A., is sold 
under a power paramount, A’s estate tail is defeated, his interest is 
destroyed, as to Blackacre, both at law and in equity; and to say that 
other land (possibly leasehold, not capable of an entail) may be bought 
and substituted, under trusts declared of the money, cannot be a valid 
argument in support of the legal power over the land.’” [Citing 1 
Hayes, Conveyancing (5th ed. 1840) 498; Lewis, The Law of Perpetu- 


ity (1847) 547.] 





20 Section 473. This proposition is expressly applied to the powers of sale here 
considered in § 500. 

21 For instance, the first five sections in the chapter, §§ 473-77, deal with pow- 
ers of appointment. Then, in the next section, a proposition is stated with refer- 
ence to powers generally, and cases are cited involving only powers of sale which, 
up to this point in the chapter, have not been mentioned. However, powers of 
sale in mortgages, which everyone admits not to be subject to the Rule, are treated 
in a separate chapter. See §§ 565 et seg. Gray assumes, but does not argue, that 
the power of sale in trustees should be assimilated to the power of appointment 
rather than to the mortgagee’s power of sale. 
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“$489. Second: That such a power is favorable to alienation in- 
stead of restraining it. But the power does restrain alienation on the 
part of the owner of the fee. ‘A power of sale, suspended indefinitely 
over the fee, is open to the same objection as an executory devise or 
springing use, to take effect whenever A. or his heirs shall do a given 
act.’ [Citing Lewis, The Law of Perpetuity 547.| ‘It enables the 
trustees to sell, but the owner in fee, who would otherwise be able to 
sell, is incapacitated.’” [Citing Bayley, B., in Boyce v. Hanning, 2 Cr. 
& J. 334, 339 (1832); 1 Hayes, Conveyancing 498; Sugden, Powers 
(8th ed. 1861) 848.] 


Surely the great are entitled to an occasional nod. And surely 
Gray nodded here. The answer quoted from Hayes in Section 
488 is obviously inapplicable to any situation except that in which 
the power stands over an equitable estate tail. Only in this case 
will it be impossible to have the trustee hold the proceeds of the 
sale upon the same trusts as the land. In all other cases (and it 
is fairly predictable that no equitable estates tail will be found 
in the United States) the argument is unanswered that the cestus 
que trust holds, after the sale, an equitable interest in the changed 
res identical to his interest in the original land. It is, of course, 
still a question whether this satisfies the policy of the Rule. That 
it does has been heretofore argued.” 

The position taken in Gray’s Section 489 is equally vulnerable. 
The argument that a power of sale favors alienation comes from 
Sugden.” The reply, rendering Sugden’s reason “ unsatisfactory,” 
comes from a remark of Baron Bayley in the course of the argu- 
ment cf Boyce v. Hanning,** a case in which a power was given 
in terms broad enough to last indefinitely over a remainder in 
fee simple absolute after it became possessory; and the dictum 
of Baron Bayley and Lewis’ statement quoted by Gray are 
plainly limited to a power “‘ suspended indefinitely over the fee”. 
Such a power, if effective,?* would certainly restrain the power of 
alienation of the remainderman in fee; but the objection to such 
a power does not apply to powers which may be exercised only 





22 See pp. 953, 954, Supra. 

23 Powers (8th ed. 1861) 848. 

24 2 Cr. & J. 334, 339 (1832). 

25 It is now held, and was held in Boyce v. Hanning, that such powers, as a 
matter of construction, terminate when a beneficial interest in fee or in tail becomes 


possessory. See Gray §§ 497 et seq. 
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up to the time the ultimate interest vests. As has been previously 
pointed out,”* so long as the beneficial ownership is divided into 
present and future interests the only practicable method of putting 
the trust ves into commerce is to give a power of sale to the 
trustee. 

In the English cases, examined by Gray,” the trouble began 
with Ware v. Polhill ** in 1805. Since this case is the authority to 
which all subsequent decisions relate, it is worth while to examine 
it with some care. A testator devised freeholds in strict settlement 
—i.e., to his son A for life, remainder in tail to A’s first son, re- 
mainder in tail to A’s second and other sons, with remainders over. 
He also bequeathed leaseholds to trustees to pay the rents and 
profits to the person who for the time being was in possession of 
the freeholds; and this was held to create an equitable life estate 
in A with an equitable remainder in fee simple absolute in A’s 
first son. The trustees of the leaseholds were given a power to 
sell the leaseholds and reinvest in freeholds which they were to 
settle in the same manner as the devised freeholds were settled. 
Clearly, therefore, the power of sale was not a power to reinvest 
for the same beneficiaries, but a power to change the beneficiaries 
by taking from the first son of A an absolute interest in lease- 
holds and creating in purchased freeholds an estate tail in A’s 
first son with remainders in tail to A’s other sons.” Such a power 
is, in essence, a power of appointment and subject to all the ob- 
jections of an executory interest hanging indefinitely over the 
absolute interest of A’s first son. The invalidity of the power 
was not argued, but on a third consideration of the case Lord 
Eldon said: “ I think, that power of sale is void; for it may travel 
through minorities for two centuries; and, if it is bad to the ex- 
tent, in which it is given, you cannot model it to make it good.” *° 





26 See pp. 953, 954, supra. 

27 Sections 495-509}. 

28 1 Ves. 257 (1805). 

29 Since A’s first son might die, as he in fact did, during minority, and thus be 
unable to dock the entail, the difference between an absolute interest in leaseholds 
and a fee tail in freeholds was important. 

80 rz Ves. at 283. It would be rank hypocrisy for the writer to claim to under- 
stand all the issues involved in Ware v. Polhill. The chief concern of the court was 
with the interpretation of certain statutes of Geo. III dealing with redemption of 
land-taxes; and on this the writer is in abysmal darkness. But the limitations, the 
power, and the words of the Chancellor with reference to the power are under- 
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In Ferrand v. Wilson ™ in 1845 a power, unlimited in terms, to 
cut timber and pay the proceeds to persons other than those en- 
titled to the equitable interests in the property was held bad on 
authority of Ware v. Polhill. But Vice-Chancellor Wigram ut- 
tered a significant caveat: 


“ But, with respect to powers of sale and exchange, leasing, and other 
like powers, it is by no means clear that they are analogous to cases 
like the present. The reasoning upon them has distinguished them 
from cases like the present, in which the attempt of the testator is to 
withdraw from present enjoyment the profits of or interest in land, .. . 
inasmuch as powers of sale and exchange, leasing, and the like, do not 
tend to perpetuities. It has been said, indeed, that they relax the 
restraint which a common settlement imposes; and that they are mere 
words of management of estates.” ** 


Long before Gray wrote, Ware v. Polhill and Ferrand v. Wilson 
had ceased to be authoritative on their facts as a result of holdings 
that, as a matter of construction, powers of sale in trustees ter- 
minated at any time when a beneficial interest in fee simple or in 
fee tail became possessory.** Yet these cases stood as authorities 
for the proposition that, where this constructional evasion of the 


problem was not open, the kinds of powers given to the trustees 





standable. On these matters Lewis has an extended abstract of the case. See THE 
Law OF PERPETUITY (1843) 542. 

81 4 Hare 344 (1845). ; 

32 Td. at 381. Cf. Gray § 503: “Sir James Wigram suggested, hesitatingly, a 
distinction between the power in the case before him and powers of sale and ex- 
change and of leasing, on the ground that the latter do not tend to restrain aliena- 
tion. But the impossibility of sustaining these latter on that ground has been 
shown above.” (Citing § 489, quoted at p. 960, supra.) As to whether the deci- 
sion of Ferrand v. Wilson might not have been in favor of the validity of the 
power there considered, see Gray §§ 501, 502; 1 JARMAN, WILLS (7th ed. 1930) 287, 
especially n.(y); FARWELL, Powers (3d ed. 1916) 126, 127. Jarman made the 
same comment on Ware v. Polhill: “ There is ground to contend, that the power 
would not have been open to the same objection, if it had extended only to the 
conversion of the leaseholds into freeholds or copyholds, to be settled upon the 
trusts declared of the leaseholds, for then the duration of the power would have 
been circumscribed by the ownership under the limitations, and in the mean time 
would have subsisted only as a power of varying the investment.” 1 POWELL ON 
DevisEs (Jarman’s ed. 1827) 251, quoted in Lewis, THE LAw oF PERPETUITY 
(1843) 543. 

33 Lantsbery v. Collier, 2 K. & J. 709, 717, 718 (1856) ; Doncaster v. Doncaster, 
3 K. & J. 26, 38 (1856); and other cases cited in Gray §§ 497, n.6, 498, 499. 
Cresson v. Ferree, 70 Pa. 446 (1872). 
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in the instruments there considered would be bad if they might 
last beyond the period of perpetuities. It is therefore important 
to keep in mind that these cases did not involve powers of sale 
for reinvestment for the same beneficiaries and that in Ferrand v. 
Wilson this fact had been expressly noted by the court. 

Up to Gray’s death no other case held a power of sale invalid 
on the ground that it lasted too long. In a series of cases in- 
cluding Goodier v. Johnson,** Goodier v. Edmunds,” and In re 
Appleby ** the English courts considered powers of sale for dis- 
tribution which would not arise until the expiration of life estates 
limited to persons unborn. For example, in the Goodier will, the 
land was devised to trustees in fee in trust for A for life, then 
for any widow of A for her life, then in trust to sell the land and 
pay the proceeds to certain persons. On the basis of two unrea- 
soned dicta of Sir George Jessel, such powers were held invalid.*’ 
Gray, however, seems to have thought that these were cases of 
powers which might /ast too long, even though they arose within 
the period of the Rule; for he says: 


“§$ 509 i. In re Appleby. This was a case like Goodier v. Johnson, 
where a power was exercisable during a life not in being at the creation 
of the power.” (Italics inserted.) 


There is thus fairly chargeable to Gray (1) a misunderstanding 
of the holdings in Jn re Appleby and like cases, (2) a failure to 
observe that the powers in Ware v. Polhill and Ferrand v. Wilson 





84 78 Ch. D. 441 (1881). Dictum in this case that the power was invalid was 
followed with reference to the same will in Goodier v. Edmunds, [1893] 3 Ch. 455. 

85 [1893] 3 Ch. 455. 

86 [1903] 1 Ch. 565. The others are discussed in Gray §§ sogc-h. 

87 In Peters v. Lewes & East Grinstead Ry., 18 Ch. D. 429, 433 (1881), Jessel, 
M. R., said, “ No doubt you cannot have a power of sale to change the nature of 
the interests limited by the instrument so as to exceed the limit of time prescribed 
by the rule against remoteness or perpetuity.” In Goodier v. Johnson, 18 Ch. D. 
441, 446 (1881), Jessel, M. R., said, “ It seems to me, however, that the trust for 
sale is bad, as it is not limited to take effect within the period of a life in being 
and twenty-one years after.” These are the “ authorities ” with reference to which, 
in Goodier v. Edmunds, [1893] 3 Ch. 455, 461, the court said, “ It was, therefore, 
rightly admitted at the bar that if in the present case there had been a power in- 
stead of a trust for sale, that power would have been invalid.” It was then held, 
again without expressed reasoning, that the fact that the trustees were compelled, 
rather than authorized, to sell for distribution made no difference. For a critique 
of these decisions the writer cannot hope to improve upon that in Radcliffe, Trusts 
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were not powers to sell for reinvestment for the same beneficiaries, 
and (3) a dismissal of the arguments in favor of the validity of 
powers to sell for reinvestment, upon grounds which cannot apply 
to powers which terminate when a beneficiary acquires a fee simple 
or a fee tail. 

It has been said that Ames’ views have tended to become 
adopted by the courts, Gray’s to be ignored. Gray inveighed 
against the spendthrift trust and it has become a national 
institution, compulsory in New York. Gray declared that the 
possibility of reverter could not survive the Statute Quia Emp- 
tores — and his successive editions have recorded an unbroken 
sequence of cases holding the reverse. Gray asserted the im- 
propriety of construing a limitation in such a way as to escape 
its destruction by the Rule against Perpetuities, insisting that the 
Rule must be “ remorselessly ” ** applied to limitations construed 
without reference to it — and courts habitually take the opposite 
course. It is the irony of fate that in this matter of powers of 
sale in trustees, where Gray’s analysis is questionable and his un- 
derstanding of the decisions demonstrably wrong, his view of 
the law should have been prophetic. For, since his death, cases 
from England and the British dominions have held powers of sale 
and lease bad if they might last beyond the period of perpetuities. 


IN RE ALLOTT 


In re Allott *® was decided by the Court of Appeal in 1924. 
T’s will and a “ deed of family arrangement ” transferred mines 
and minerals in certain lands to trustees in trust to pay income 
to each of T’s daughters for their lives (some of them being un- 
married) and after the death of each daughter to pay income to 
the husband of each such daughter for life and thereafter upon 
trust in strict settlement for T’s first and other sons in tail male. 
It was provided that the trustees could at any time lease any 
mine for a period not exceeding ninety-nine years. Upon a sum- 
mons to determine whether the trustees’ power to lease was valid, 
it was held by Russell, J., and affirmed by Pollock, M. R., War- 





for or Powers of Sale in Relation to the Rule Against Perpetuities (1925) 41 L. Q. 
REV. 52. 
88 See Gray § 629. 89 [1924] 2 Ch. 498. 
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rington, L. J., and Sargant, L. J., that the power to lease was 
void within the Rule against Perpetuities. Russell’s opinion 
rests largely on the dictum of Sir George Jessel in Peters v. Lewes 
& East Grinstead Ry.*° that “ no doubt you cannot have a power 
of sale to change the nature of the interests limited by the in- 
strument so as to exceed the limit of time prescribed by the rule 
against remoteness or perpetuity.” ** He also relies on Jn re De 
Sommery,*” where with reference to a power of appointment it 
was said: “ A special power which . . . is capable of being ex- 
ercised beyond lives in being and twenty-one years afterwards is, 
by reason of the Rule against Perpetuities, absolutely void.” 
Russell says without argument that this language “ is applicable, 
in my opinion, to the case of a power of leasing.” ** Having 
assumed the rule of law to be as stated, the learned judge has 
no difficulty in finding that this power to lease might be exercised 
within the life of a man whom one of the daughters might marry 
and who might prove to be a person born after the testator’s 
death. 

In the Court of Appeal no new light is shed upon the prob- 
lem. Grant, K. C., argued that since the trust to pay income 
to the surviving husbands was good “ it would be absurd to say 
that the power to grant leases in order to carry out the trust 
is bad.” ** Beyond this brief statement there is not recorded 
any argument that administrative powers depend upon prin- 
ciples different from those governing powers of appointment. 
Pollock, M. R., found Grant’s argument “ extremely helpful ” *° 
but felt himself bound by authority, citing none. “. . . The true 
position is this, that the ancillary power is to be deemed to be 
valid if it is for the purpose of carrying out the limitations which 
are valid, provided that those limitations will . . . be put an 
end to or come to an end within the limitations of the rule against 
perpetuities.” *° 





40 18 Ch. D. 429, 433 (1881). 

41 In that case it was pointed out by Jessel that powers of sale’ in trustees, in 
terms perpetual, were always treated as terminating when an absolute interest 
vested in some beneficiary; and, therefore, that where the absolute interest vested 
at the end of a life in being, such powers were not a violation of the Rule against 
Perpetuities. 44 [1924] 2 Ch. at sor. 

42 [1912] 2 Ch. 622, 630. 45 Id. at 509. 

48 [1924] 2 Ch. at sos. 46 Jd. at 510. 
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Warrington, L. J., concurred. Sargant, L. J., wished “ the 
court could have taken a different view, because the decision will 
obviously add to the expense of granting the necessary lease, 
but one must not avoid this difficulty by making bad law.” ** He 
answers Grant’s argument by saying: 


“ The quantum of the life estate of the husband would be determined 
once and for all within the limit allowed — namely, immediately on 
the death of the wife. On the other hand the estate which would be 
created under the exercise of the power of leasing would be something 
which need not be determined in quantum within that limit, .. . It 
seems to me that the power is bad because it might create an estate 
the quantum of which could be determined outside the limits of perpe- 
tuity, while the estate of the husband is good because its quantum is 
determined within those limits.” ** 


Observe how the theory of Sargant, L. J., differs from Jessel’s 
theory in the Peters case. Jessel says that you cannot, beyond the 
period of perpetuities, change the nature of interests limited by 
an instrument — by which he must mean that you cannot change 
the interest of the remainderman from realty to personalty or to 
realty subject to a lease.*® To this argument it can only be said 
that the policy of the Rule favoring free alienation of land is more 
likely to be advanced by giving the trustee a power of sale 
over the fee, leaving to the cestuis a power to sell their interests 
in a shifting res, than by insisting that the cestuis shall retain 
a power to alienate their indefinite, and notoriously unsalable, 
present and future estates in an unchangeable res. But Sargant, 
L. J., says that it is the leasehold interest to be created by ex- 
ercise of the power which is bad. How does the learned judge 
differentiate the case where A conveys a fee simple to B and his 
heirs? B and his heirs have the power to create interests which 
will vest beyond the period of perpetuities from the time of that 
deed. It would seem that the trustees, having the legal fee, 
should have the same power. 





47 Td. at 513. 
48 Td. at 514. 
49 Jessel’s view is so understood in Davis v. Samuel, 28 N.S. W. 1, 5 (1926). 
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POWERS OF SALE IN TRUSTEES 


Davis v. SAMUEL 


In 1926 the Supreme Court of New South Wales decided 
Davis v. Samuel.*° Realty was devised to trustees to pay the 
income to A, the testator’s daughter, for her life and then in trust 
for such of her children as A should appoint, with power in A 
to appoint by will the income to any husband of A who might 
survive her for the life of such husband. The trustees were given 
a power of sale for reinvestment. During A’s life, the trustees 
found a sale of the realty desirable and brought a proceeding to 
determine the validity of the power of sale. The court pointed 
out that if A should marry a man who was unborn at the testator’s 
death and should appoint a life interest in the income to such 
husband, the trust would last longer than the period of perpetuities, 
although the interests of the hypothetical husband and of A’s 
children would vest within the period. The power of sale, being 
unlimited in terms, would last until the equitable fee in A’s chil- 
dren became possessory. On authority of Jn re Allott the power 
was held void ab initio. Tne Chief Justice said: 


“The exercise of such a power has the effect of altering the nature of 
the interests taken by the beneficiaries from realty to personalty. . . . 
In my opinion it is a sound contention that a power to change the 
nature of the interest limited by an instrument after the period allowed 
by the Rule against Perpetuities is void notwithstanding that the 
persons beneficially interested are all ascertained within the period al- 
lowed by the Rule.” *4 


The reasoning of the court is derived from Jessel’s dictum in 
Peters v. Lewes & East Grinstead Ry.’ But neither Jessel, 
nor the English judges in Jn re Allott, nor the Australian judges in 
Davis v. Samuel do more than state the proposition. So, too, 
Gray. No one has ever undertaken to explain how the power 
of a trustee to change the trust res from realty to personalty up 
to the time a fee interest vests, where there are no equitable 
estates tail in the title, has any tendency to restrain the aliena- 
tion of the realty or violate any policy of the Rule against Per- 
petuities. 





50 [bid. 51 Jd. at 5. 52 See p. 965, supra. 
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A moment’s reflection will indicate the far-reaching implica- 
tions of Davis v. Samuel. The case holds that wherever a special 
power of appointment exists in such form that it can by any pos- 
sibility be exercised to create a life estate in a person unborn at 
the testator’s death, powers of sale in the trustees are wholly 
void, and the trustees must retain that specific property regardless 
of their ability to use it effectively for the benefit of the cestuis and 
of the community. The number of such powers of appointment is 
legion. A power of appointment given to a son or daughter in 
favor of his or her children will ordinarily be so framed that a 
life interest can be appointed to a child, and the fact that the 
child may be unborn at the testator’s death brings the power of 
sale within the prohibited area. 


SUMMARY OF THE ENGLISH AUTHORITIES 


The notion that a trustee’s power of sale could violate the Rule 
against Perpetuities arose in cases where the power involved a 
shifting of the economic benefit of the trust from one beneficiary 
to another (thus becoming pro tanto a power of appointment), 
and where the power was construed to continue indefinitely after 
a beneficial interest in fee simple or fee tail had become pos- 
sessory.”” The arguments made for applying the Rule to such 
cases were applicable only to powers suspended over estates tail 
and fees simple.** This difficulty was avoided by the cases hold- 
ing that, as a matter of construction, the power of sale terminates 
when a fee simple or fee tail becomes possessory; °° and this 
ruling should have disposed of the previous cases invalidat- 
ing powers of sale. Later, new situations arose involving not 
powers over a fee simple or fee tail but powers of sale exercisable 
during or at the end of a trust which might last for the life of 
a person unborn. The old cases were awakened from their 
deserved slumber and held to invalidate, first, powers of sale 
for distribution at the end of such trusts, and, second, powers 
of sale for reinvestment during their continuance. The cases 
are not reasoned. It is not too much to say that they lack any 





53 Ware v. Polhill, 11 Ves. 257 (1805) ; Ferrand v. Wilson, 4 Hare 344 (1845). 
54 See Gray §§ 488, 489, quoting the arguments of Hayes and Lewis. 
55 See note 33, supra. 
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persuasive force. Published English opinion considers them 
unsound.”® 

The English cases all deal with land, freehold, and leasehold. 
The problem has not arisen with reference to trusts of stocks and 
bonds. It is still undecided, therefore, whether it violates the 
Rule to change the interest of the beneficiary from an interest in 
one bond to an interest in another, and whether the power of 
sale in the trustee permits him to create remote future interests 
in the bond by selling it. It certainly is not to be assumed, in 
the absence of clear indications, that such unfortunate results 
will be reached. Yet it must be conceded that, personalty being 
subject to the Rule, it seems impossible to draw a distinction upon 
analytical grounds between powers of sale over realty and like 
powers over personalty. 


AUTHORITIES IN THE UNITED STATES 


American authorities give considerable hope that the views 
advocated in this article will be adopted, but there are disturbing 
elements. Only one considered American case has been found. 


Melvin v. Hoffman, decided in the Supreme Court of Missouri in 
1921,°’ deals with a power of sale for reinvestment in a trust of 
land created in such terms that it might last during the life of 
any widow of A, which widow might be a person unborn at the 
commencement of the trust. The power was held valid. Said 
Commissioner Small in an opinion adopted by the Court: 


“. . . the trustee is given power to sell and reinvest until the death 
of the widow, if any, which might be beyond the lawful period. This, 
we think, is true. But this power to sell and reinvest in no way dis- 
turbs the vested interest of the beneficiaries, which, as we have seen, 
would all vest in equity, and therefore be transferable within the period 
required by said rule. Any change or substitution of property by the 
trustee under the trust would simply be the proceeds of the original 
trust property, and the vested interest of the beneficiaries would fol- 
low and continue in such proceeds or substituted propérty and would 
be in no way disturbed by the change in the character of the trust 
property. The power to lease, sell and reinvest, instead of impeding, 





56 See Radcliffe, supra note 37; Notes (1925) 69 Sor. J. 377, (1931) 75 Sox. 
J. 790. 57 290 Mo. 464, 235 S. W. 107 (1921). 
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facilitates the transfer of property, and [this] is the very purpose the 
rule against perpetuities seeks to promote.” *® 


This case is entitled to be followed. None of the English cases 
contains so much as a sentence of reasoning that can compare 
with the terse paragraph of the Missouri court. Pragmatically 
there can be no dispute as to the desirability of this result or 
the unfortunate consequences of the English decisions in sacri- 
ficing the interests both of the beneficiaries and of the community. 

In Colonial Trust Co. v. Brown, which was decided in the Su- 
preme Court of Connecticut in 1926, a testamentary trust was 
created which might last during the lives of persons unborn at the 
testator’s death. The fourth paragraph of the will gave to the trus- 
tees “ full power to sell, except as limited and provided in the next 
clause of this my will, to lease and convey, invest and reinvest 
the funds of my said estate. .. .” The ninth article of the will 
expressly forbade the trustee to sell or dispose of two stated 
parcels of property. On a bill for construction of the will it was 
held (a) that the testator intended the two parcels mentioned in 
the ninth article of the will to be excepted from the general 
power of sale given in the fourth article; (b) that the restraint 
upon alienation of the two parcels mentioned in the ninth article 
was invalid, since this restraint might last longer than the period 
of perpetuities, and (c) that therefore the general power of sale 
given in the fourth article applied to the two parcels mentioned 
in the ninth article and the trustee had full power to sell and 
convey these properties. The Connecticut court devoted four 
pages to establishing the invalidity of the restraint upon sale by 
the trustees and did not argue at all the validity of the power 
of sale given in the fourth article. Yet the case squarely holds 
that the power of sale is valid and every argument against the 
restraint imposed in the ninth article is logically an argument 
in favor of the power granted in the fourth. 





58 Jd. at 499, 235 S. W. at 116. Ware v. Polhill was cited in the briefs of 
counsel. 

59 ro5 Conn. 261, 277-83, 135 Atl. 555, 561-63 (1926). See Note (1927) 12 
Corn. L. Q. 549, discussing other points in the case. Two powers of sale were 
given to trustees by the will under consideration in this case: one in the ninth 
article limited to five years (which period had expired) and one in the fourth 
article unlimited in duration. The court held that the trustees could exercise the 
latter power. 
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The general attitude of American courts to powers of sale in 
trustees is also indicated by several cases in which trusts have 
been attacked on the ground that they exceed the period of per- 
petuities in duration © and in which the courts have held these 
trusts valid, particularly on the ground that the trustees had a 
power of sale, not unreasonably restricted, which prevented the 
trust from tying up the property in such a way as to violate sound 
public policy.** A favorable analogy may also be found in some 
states where by statute the common-law Rule against Perpetuities 
is supplanted by a rule forbidding the suspension of the absolute 
power of alienation beyond the stated period.* In some of these 
states the existence of a power of sale in the trustee saves a trust 
which might otherwise be invalid as exceeding in duration the 
stated period.® 

On the other hand, a legal encyclopedia in general use * un- 
equivocally states that a power of sale is invalid if it may be ex- 
ercised more than twenty-one years after lives in being, as, for 
instance, during the lifetime of a person unborn at the creation 
of the power. Melvin v. Hoffman and Colonial Trust Co. v. Brown 
are not referred to, and the cases (impressive in number) cited 
in support of this proposition do not sustain the text. These cases, 
however, are worthy of mention because they indicate the type 
of authority which might easily mislead a court before which the 
problem had not previously arisen. They fall into several classes. 





60 This, of course, is not of itself a sound objection. See Gray § 232 et seq. 

61 Doty v. Mason, 244 Fed. 587, 593 (S. D. Fla. 1917) ; Seamans v. Gibbs, 132 
Mass. 239 (1882); Howe v. Morse, 174 Mass. 491, 55 N. E. 213 (1899). Gray 
gives “ the true reason ” for Seamans v. Gibbs at § 509k. 

62 See, e.g., Cat. Civ. Cope (Deering, 1931) § 771. 

63 Lowell v. Lowell, 29 Ariz. 138, 147-50, 240 Pac. 280, 284 (1925); Thatcher 
v. St. Andrew’s Church, 37 Mich. 264 (1877); In re Tower’s Estate, 49 Minn. 371, 
52 N. W. 27 (1892); Hagen v. Sacrison, 19 N. D. 160, 123 N. W. 518 (1909) ; 
Becker v. Chester, 115 Wis. 90, 91 N. W. 650 (1902); Danforth v. Oshkosh, 119 
Wis. 262, 274, 97 N. W. 258, 263 (1903). Contra: Matter of Hitchcock, 222 N. Y. 
57, 118 N. E. 220 (1917) ; Hagemeyer v. Saulpaugh, 97 App. Div. 535, 90 N. Y. 
Supp. 228 (1904); WatsH, Future Estates In NEw York (1931) 167, 168. In 
Wisconsin and Minnesota the usefulness of the decisions for this purpose are con- 
siderably impaired by the non-applicability of the statute to personalty. 

64 (1929) 48 C. J. 981. The relation between the article in Corpus Juris and 
Gray is fairly direct. The article on Perpetuities in Cyc. was prepared by Professor 
Edward H. Warren under the direction of Gray. The statement in Corpus Juris 
concerning powers of sale is taken almost verbatim from that of Professor Warren 
in (1908) 30 Cyc. 1493. 
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First are the cases in which a power of sale is given to execu- 
tors or, more rarely, to trustees, for the purpose of distribution 
among a class whose interest is too remote.® The typical and 
leading case is In re Wood,® in which the executors were ordered 
to carry on a gravel contracting business until certain gravel pits 
were worked out and then to sell the pits and distribute the pro- 
ceeds among such children of the testator as should then be 
living and such issue then living of any children then deceased 
as should reach twenty-one. Since the gravel pits might not 
be worked out and sold within lives and twenty-one years and 
since no interest vested until they were worked out and sold, the 
gift to children and issue was plainly remote. The power of 
sale ancillary to the remote gift plainly should be held invalid, 
and was so held. But such a decision has no proper bearing upon 
the powers of sale in trustees with which this article deals. Such 
powers are, by hypothesis, ancillary to valid gifts of equitable 
interests.” 





65 Such cases are Beatty v. Stanley, 298 Ill. 444, 453, 131 N. E. 687, 690 (1921); 
Dawson v. Lancaster, 28 Pa. Co. Rep. 657 (1903); Blight v. Hartnoll, 19 Ch. D. 
294 (1881) ; In re Wood, [1894] 2 Ch. 310, [1894] 3 Ch. 381; In re Bewick, [1911] 
1 Ch. 116; Meyers v. Hamilton Provident & Loan Co., 19 Ont. 358 (1890). 
Many of these cases are also cited in (1908) 30 Cyc. 1493. 

66 [1894] 2 Ch. 310, [1894] 3 Ch. 381. 

67 Three other cases cited by Corpus Juris and subject to similar comment are 
not likely to prove misleading. These are Bristow v. Boothby, 2 Sim. & St. 465 
(1826) ; Case v. Drosier, 2 Keene 764 (1837) ; and Sykes v. Sykes, L. R. 13 Eq. 56 
(1871). In each of them a charge upon land was limited to arise upon the indefinite 
failure of issue of a previous taker, and the charge was held invalid as obviously 
too remote. In Bristow v. Boothby, but not in the other two cases, the charge 
was to be created by the exercise of a power of appointment; and the power was 
void ab initio because the interest to be appointed was so limited as to be neces- 
sarily bad, whatever appointment was made. No express powers were given to the 
trustees; but, of course, the raising of the amount charged involved some action on 
their part. Since the charges were themselves invalid the right of the trustees to 
raise the charges was also annulled. 

Still further from the problem under discussion is Floyer v. Bankes, L. R. 8 Eq. 
115 (1869). There the trustees of a long term, subject to which land was granted 
in strict settlement, were given power to enter and manage the property and “ ap- 
ply the rents and profits in (amongst other things) improving the property.” No 
action was taken by the trustees, but a dictum said the “power” was remote. 
Id. at 118. Of course, the trustees of the term were entire strangers to the free- 
holds which they were directed to manage upon a remote contingency, and the in- 
terest thus given to them was properly subject to the Rule — unless the destructi- 
bility of the entail saves the power. See Gray § 505. 
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Next are the cases in which a power of sale is given in such 
terms that it may continue after an absolute equitable interest 
in fee has become vested.** Usually such powers are and should 
be held to be destructible by the equitable fee owners as soon 
as the preceding estates expire.*’ Yet if these powers are not 
held to be thus destructible it would seem that they should be 
held invalid, inasmuch as they constitute a real restraint upon the 
power of alienation of the equitable owners of the present fee. 
The powers of sale for whose validity this article argues are not 
subject to the same objection. As has been heretofore pointed 
out,”® so long as the equitable interests are divided into present 
and future estates, the only practicable way of getting the trust 
res into commerce by a sale is through the power of disposition 
of the trustee as owner of the present legal fee. it should be stated, 
however, that in cases where the power of sale is created to exist 
both before and after the equitable fee becomes indefeasibly 
vested, it would seem needless and undesirable to invalidate the 
power ab initio; public policy favoring the alienability of land 
is better served by invalidating the power only after the time 
when the equitable fee becomes possessory.” 

The third class consists of the English cases holding that powers 


of sale for distribution which may arise for the first time beyond 
the period of perpetuities are invalid."? These cases have al- 
ready been discussed.”* The suggestion has been made that no 





68 Eager v. McCoy, 143 Tenn. 693, 704, 228 S. W. 709, 712 (1920); In re 
Daveron, [1893] 3 Ch. 421; In re Raphael, 3 N.S. W. 196 (1903) ; see Pulitzer v. 
Livingston, 89 Me. 359, 368, 36 Atl. 635, 639 (1896). 

69 See Gray §§ 497-99. 

70 See pp. 953, 954, supra. 

71 In In re Raphael, 3 N. S. W. 196 (1903), a testator devised land to trustees 
in trust for his wife for life, remainder to his daughters, with a restraint on antici- 
pation during coverture. The trustee was given a power to sell at any time after 
the death of the wife with the consent of daughters then living and at the trustee’s 
discretion after the death of all daughters. A codicil directed that in no event 
should any portion of the real estate be sold until thirty years after the testator’s 
death. The court ruled that the restriction on the power of sale contained in the 
codicil was separable and could be disregarded without invalidating the power of 
sale itself. 

72 Goodier v. Johnson, 18 Ch. D. 441 (1876); Goodier v. Edmunds, [1893] 
3 Ch. 455; In re Appleby, [1903] 1 Ch. 565. These cases were also cited in (1908) 
30 Cyc. 1493. 

73 See p. 962, supra. 





974 HARVARD LAW REVIEW [Vol. 47 


sound policy is violated by these powers, but that invalidating 
them causes no more than inconvenience, by compelling resort 
to expensive and cumbersome partition procedures. There are 
no American cases of this type, and the English cases do not 
deserve to be followed. 

There remains a miscellaneous group of cases. In re Allott 
and Ware v. Polhill, already discussed at length.** A Maryland 
case, holding (out of line with the great weight of common-law 
authority) that any trust lasting longer than the period of per- 
petuities is void and therefore holding that ‘“ the power to lease, 
which is blended with [the trust] . . . must be void also.” A 
case in a Pennsylvania county court to which the short answer is 
that it was reversed upon appeal in an opinion holding that no 
violation of the Rule against Perpetuities was involved.” 

In a word there are no American cases opposed to the holdings 
in Melvin v. Hoffman and Colonial Trust Co. v. Brown. The dan- 
ger lies in the great authority of Gray. Particularly, the courts 
which have quoted Gray and properly followed him in the cases 
just classified may feel obligated or impelled to follow him in 
other cases where there is a power of sale for reinvestment in the 
administration of a valid trust for beneficiaries whose interests 
are validly created. It is for this reason that some space has 
been devoted to pointing out that Gray never gave to this subject 
the care and reflection characteristic of most of his work on the 
Rule. 


CONCLUSION 


Powers of sale in trustees for reinvestment during the trust 
and for distribution at its termination are not matters with which 
the Rule against Perpetuities or any analogous rule should be 
concerned. They should be valid, even though they may be ex- 
ercised beyond the period of the Rule.” There is good reason to 
hope that American courts will so hold. Yet the English cases are 





74 See pp. 961-63, supra. 

75 Barnum v. Barnum, 26 Md. 119, 172 (1866). See Gray § 245 c et seq. 

76 Cooper’s Estate, 9 Pa. Co. Rep. 606 (1891), rev’d, 150 Pa. 576, 24 Atl. 
1057 (1892). 

77 Mr. Roland Gray, who is preparing a fourth edition of his father’s work on 
Perpetuities, authorizes the statement that he agrees with this conclusion. 
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a distinct threat and any careful draftsman must envisage the 
possibility that they will be adopted. 

Of course the cases are pretty rare in which a power of sale 
will actually be exercised beyond lives and twenty-one years. 
The vice of cases like Jn re Allott is that the possibility that the 
power may be exercised beyond the period of perpetuities causes 
it to be invalid from the beginning and incapacitates the trustee 
from making a sale even the day after his appointment. There 
is clear authority against holding a power valid for a period 
shorter than its stated duration,” but if two powers are given, one 
valid and the other invalid, the former will be effective though the 
latter fail. Therefore, until Ju re Allott is considered and dis- 
carded in the United States, trust instruments creating estates 
which, whether by original grant or by appointment, may exceed 
the period of the Rule should give two sets of powers to trustees: 
one set limited to specified lives in being and twenty-one years, 
the other set to come into force at the termination of the first 
set.” And, until Goodier v. Edmunds and similar cases are re- 
jected by American courts, a similar device should be used with 
reference to powers of sale for distribution at the end of the trust: 
one power to be given if the trust terminates within stated lives 


and twenty-one years and another if the trust exceeds that 
period. 


W. Barton Leach. 


Harvarp LAw SCHOOL. 





78 Ware v. Polhill, 11 Ves. 257, 283 (1805); Ferrand v. Wilson, 4 Hare 344 
(1845) ; see Gray §§ 479-83. But cf. Edgerly v. Barker, 66 N. H. 434, 31 Atl. 900 
(1891) ; Gray § 857 et seq. 

79 E.g., “Paragraph 17. During the lives of A, B and C and for twenty-one 
years after the death of the survivor of them, the Trustees shall have the follow- 
ing powers: ... 

“ Paragraph 18. During any part of the duration of this trust which exceeds 
the period stated in Paragraph 17, the Trustees shall have powers identical in all re- 
spects to those enumerated in said Paragraph 17.” 
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SOME RECENT SUBROGATION PROBLEMS IN THE 
LAW OF SURETYSHIP AND INSURANCE * 


yrs extension within recent years of the use of both surety- 
ship and insurance as protective devices has naturally re- 
flected novel problems whose solutions are frequently perplexing. 
It is not, however, with the construction of such contracts or the 
rights of the obligee that this article is concerned, but rather with 
the intricate relations arising out of the multiplication of sureties 
and insurers in a single set of circumstances. In view of the 
present economic condition, with its numerous insolvencies and 
bankruptcies, questions involving the rights of sureties both for 
and with other sureties, as well as sureties for different principals, 
will in increasingly frequent measure press upon the courts for 


answer. 

The fundamental problems between a principal and his surety 
and between co-sureties have been worked out with considerable 
unanimity of opinion. The surety is entitled to complete in- 


demnity, complete subrogation, or complete exoneration as against 
his principal; but as against his co-surety he is entitled only to 
contributive indemnity, contributive subrogation, and contributive 
exoneration. Subrogation, while frequently possessing advantages 
in excess of those obtainable by a simple suit for indemnity or 
contribution, is nevertheless but a device or aid for securing in- 
demnity or contribution, while the bill for exoneration is only a 
sort of anticipatory indemnity or contribution in the nature of 
quia timet relief. Simply stated, the purpose is to put the ulti- 
mate loss, as between the parties concerned, where it fairly be- 
longs. If a surety is made to pay, it is only just that he should 
recover in full from the principal debtor directly by indemnity 
or through the creditor by subrogation. Where there are two 
co-sureties, each fully liable, and one is made to pay more than 
his share, the doctrine of contribution permits equalization of 





* This article will appear in LecAL Srup1es 1n Honor oF Orrin Kip McMurray, 
to be published in honor of Dean McMurray of the School of Jurisprudence of the 
University of California. 
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loss between them. The equities between these obligors are con- 
ceded to be equal, and that one should bear the whole burden 
while the other escapes scot-free merely because the creditor 
chose the former is repugnant to our theory of justice. It is this 
principle that lies at the foundation of the relations to be con- 
sidered; only an examination of the equities in each case will 
produce the true solution. 


SURETY AND QuAsI-SURETY 


Proceeding from the simpler to the more complex questions, 
there will be first considered disputes arising between a true 
surety on the one hand, namely, one whose obligation is based 
upon contract the express object of which is to bear the risk of 
non-performance by a principal, and on the other hand one who 
is actually liable to the creditor of the first but whose liability 
rests either upon rules of law independent of contract or upon a 
contract whose purpose is not suretyship. The latter, to give him 
a concise name, may be called an involuntary surety, a surety by 
operation of law, a constructive surety, or a quasi-surety. An 
example will clarify. A bailee under bond for the proper return 
of the property sells it to a third person who pays value and acts 
in good faith but who, nevertheless, is technically a tortfeasor to 
the bailor. The latter may collect from the bailee, the surety 
on the bond, or the purchaser, but payment in full by any one will 
satisfy the bailor’s claim. If either the surety or the purchaser 
pays, he can come back upon the bailee. On the other hand the 
bailee, the “ primary ” debtor, has recourse against neither of 
the others. Thus in substance the bailee is principal with two 
sureties. What are the relations between the bond surety and 
the quasi-surety? Four solutions are possible. (1) The law 
might leave the loss between the two as the creditor’s choice of 
collection has dictated. Such a result, however, is inconsistent 
with the equitable principles which, as indicated, lie. behind the 
theory that the choice of remedy by the creditor must not be per- 
mitted to determine the rights of recourse between surety and 
principal and between co-sureties. Imposition of the burden 
should not depend upon chance or capricious choice, the relative 
ease of collection by the creditor from one rather than the other, 
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or, certainly, upon collusive arrangements by the creditor and one 
of them to throw the loss on the other.* (2) The ultimate loss 
should rest on the quasi-surety. (3) The ultimate loss should 
rest on the bond surety. (4) The two should be considered co- 
sureties and contributive subrogation decreed.’ 

It is at once obvious that the usual statements in the books 
that the surety will, upon payment, be subrogated to all the rights 
and remedies of the creditor, will not be helpful, since they lead 
either to mutually exclusive results or to a ceaseless circle. The 
answer to the bailment case will be found in a consideration of 
the relative equities. Are they equal or is that of one superior to 
that of the other? The bond surety knowingly and intentionally 
undertook a risk, while the purpose of the quasi-surety’s act was 
directed essentially to obtaining the property with as little risk as 
possible. Yet his act contributed with that of the bailee to fix and 
mature the bond surety’s obligation, and, conceding knowledge 
of the law, he also consciously assumed the danger of lack of title 
in the bailee. To hold the bond surety primarily liable is in effect 
to give the quasi-surety the benefit of security for which he neither 
arranged nor paid. The opposite result, however, gives the bond 
surety the benefit of the quasi-surety’s obligation, compelling the 
latter to pay twice for the goods and to bear the burden of the 
bailee’s default when the bond surety has guaranteed performance 
to the bailor. Is it material that the bond surety has been com- 
pensated for bearing the risk? * If the bailee had not given bond, 
the quasi-surety would have recourse against no one save the 
bailee, while if the bailee had wilfully or negligently destroyed 
the property, the bond surety would have no recourse against 





1 The danger of collusion was strongly emphasized in Pace v. Pace’s Adm’r, 95 
Va. 792, 30 S. E. 361 (1898). 

2 Throughout this article no attempt will be made to examine the entirely dis- 
tinct problem of the ratio of contribution. The difficulty of determining the ratio 
in some cases might conceivably induce an indolent court to accept the easier, if 
less just, solution of complete subrogation in behalf of one party rather than the 
other. Difficult as the determination might be, the attempt would achieve more 
just results. The courts have not been deterred by a similar difficulty in the case 
of partially concurrent insurance or suretyship. See note 58, infra. Nor will at- 
tention be paid to the various ways in which the main problem of “ primary ” and 
“secondary ” liability may arise. 

8 An occasional case has stressed this element. £.g., Baker v. American Surety 
Co., 181 Iowa 634, 159 N. W. 1044 (1916). 
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anyone save the bailee. Under these considerations, is it possible 
to conclude with assurance that the equity of either is superior? 
Are the equities not rather equal with the result that either is en- 
titled to contributive subrogation against the other? Yet in cases 
of this sort the courts seem to have disregarded the possibility of 
contributive subrogation, sometimes saying that in order to have 
subrogation, the plaintiff’s equity must be greater than the de- 
fendant’s and that equality of equities is fatal to subrogation.* If 
such a statement were correct, the ordinary surety could never 
have contributive subrogation against his co-surety, a conclusion 
refuted by numerous authorities.” Furthermore, if the equities 
of surety and quasi-surety are in truth to be regarded as equal, 
the conception means that the ultimate loss will lie where the 
creditor’s choice has put it in the first instance. 

A growing number of decisions deny both partial and complete 
subrogation to the contractual surety as against the quasi-surety 
who has acted in good faith and without negligence, where to 
allow subrogation would cause affirmative loss, and not mere 
deprivation of gain.® Stress is occasionally laid upon the hardship 





4 American Surety Co. v. Citizens Nat. Bank, 294 Fed. 609, 616 (C. C. A. 8th, 
1923): “ The right of subrogation is an equitable right, and where equities are 
equal the right does not exist and there can be no relief.” One may wonder whether 
such a statement is not attributable to general remarks employed in entirely differ- 
ent situations. If a surety should pay off the debt which is also secured by a mort- 
gage of the principal’s land, which mortgage is discharged of record by the creditor 
without the surety’s concurrence, the surety would lose his equitable claim to the 
mortgage as against a subsequent purchaser in good faith who relied on the re- 
corded release. Richards v. Griffith, 92 Cal. 493, 28 Pac. 484 (1891); Orvis v. 
Newell, 17 Conn. 97 (1845) ; Gaskill v. Wales, 36 N. J. Eq. 527 (1883) ; Wolford v. 
Bias, 79 W. Va. 349, 90 S. E. 875 (1916). In such a case the purchaser has been 
misled by appearances, and it is not too much to ask the surety to prevent such 
misleading appearances. Furthermore, the purchaser can use his “ legal title ” both 
offensively and defensively against the surety. But this case is so different from 
the problem under discussion that further elaboration is of little avail. Here there 
are two persons liable at one and the same time to a third, and it is not a case 
where, after the liability of one is fixed, subsequent conduct or inaction has led to 
a change of position on the part of another. 

5 See SHELDON, SUBROGATION (2d ed. 1893) § 140. Note particularly Furnold v. 
Bank of Mo., 44 Mo. 336 (1869). A judgment against several co-sureties became a 
lien on their lands. One sold his land for full consideration to the plaintiff, who 
later, to protect himself, paid the judgment. He was allowed contributive sub- 
rogation to the judgment liens on the property of the other sureties; note that in 
effect the plaintiff, as to his interest in the land, became the surety of his grantor. 

6 National Surety Co. v. Arosin, 198 Fed. 605 (C. C. A. 8th, 1912) ; American 
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of imposing liability at all upon the quasi-surety. The decision 
in the bailment situation, previously considered, falls within this 
group.’ Cases putting the primary responsibility upon the con- 
tractual surety are fairly typified by American Bonding Co. v. 
State Savings Bank,’ in which a court officer issued false jurors’ 
certificates that were bought in good faith by a bank and paid by 
the county. The surety on the clerk’s bond, who had satisfied 
judgment to the county for the money so paid, was denied re- 
covery against the bank.’ 

~ To be included in this last group are certain other cases, pre- 
senting a different sort of factual situation. An employee without 
actual or apparent authority signs checks in his employer’s name 
or raises genuine checks, which are cashed by the employer’s bank. 
The preliminary question arises whether the employee’s fidelity 
surety is liable at all. Clearly, the employee’s act has legally not 
affected the depositor’s account with the bank, for that account is 
purely a debtor-creditor relationship; contrary to popular phrase- 





Surety Co. v. Lewis State Bank, 58 F.(2d) 559 (C. C. A. 5th, 1932) ; Washington 
Mechanics’ Sav. Bank v. District Title Ins. Co., 65 F.(2d) 827 (App. D. C. 1933) 
(denying the bond surety recourse against the quasi-surety but stating that had the 
latter paid, it would have no recourse against the former since the equities of neither 
were superior to those of the other); Cooper, Myers & Co. v. Smith, 139 Minn. 
382, 166 N. W. 504 (1918) (quasi-surety suing contractual surety). See also Ameri- 
can Surety Co. v. Citizens Nat. Bank, 294 Fed. 609 (C. C. A. 8th, 1923) (but also 
dependent on the view that the alleged quasi-surety was not liable to the creditor). 
Contra: National Surety Co. v. Bankers Trust Co., 210 Iowa 323, 228 N. W. 635 
(1930) (employee forged name of employer to drafts belonging to latter and cashed 
them with defendant, which was not the drawee; the fidelity surety paid and took 
an assignment of the claim against the bank; held, three judges dissenting, for the 
surety against the bank which was liable for conversion; nothing said to indicate 
that the bank was negligent); National Surety Co. v. National City Bank of 
Brooklyn, 184 App. Div. 771, 172 N. Y. Supp. 413 (1918) (by fraudulent means 
an employee procured superior to sign checks made payable to fictitious persons on 
defendant bank and secured payment; fidelity surety given recourse, although noth- 
ing to indicate negligence on part of bank; query whether surety liable at all. See 
pp. 980, 981, infra) ; Seward v. National Surety Co., 120 Ohio St. 47, 165 N. E. 537 
(1929) (questionable because the quasi-surety was not even the cause of the loss). 
_ 7 Northern Trust Co. v. Consolidated Elev. Co., 142 Minn. 132, 171 N. W. 265 
(1919). 

8 47 Mont. 332, 133 Pac. 367 (1913). | 

9 While it was conceded in the case for the purpose of argument that the bank 
was bound to refund to the county, this conclusion may be doubted. See Langmaid, 
Quasi-Contract — Change of Position by Receipt of Money in Satisfaction of a Pre- 
existing Obligation (1933) 21 Cauir. L. REv. 311, 331. 
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ology the depositor did not own any res in the hands of the bank 
and in paying the checks the bank did not part with anything 
belonging to the depositor.*° The depositor had merely a chose 
in action against the bank; he still has it intact. Consequently, 
while the employee has caused the bank loss, he has not caused 
the employer loss. The situation differs from that of a fire loss 
for which a tortfeasor is liable. The insured owner has actually 
suffered the loss of his building, whatever remedy he may have 
against the tortfeasor. While, to be sure, as a practical matter 
the expenses of litigation may be necessary to compel the bank 
to pay, it is doubtful whether the ordinary fidelity bond against 
“loss ” through the acts of the employee protects the employer 
against such contingent expenses as may be rendered necessary 
by his acts and, even if so, the liability of the surety should be 
restricted to their amount.’* But following a decision holding 
the surety liable,’* the same surety unsuccessfully sought subro- 
gation to the employer’s claim against the bank.** In Grubnaw a 
v. Centennial National Bank ** an apparently contrary but pos- 
sibly distinguishable result was reached. There the surety seems 
to have paid without litigation, taking an assignment from the 
employer. Despite the fact that a good deal of the discussion is 
inconsistent, the court seemed to consider the surety liable. How- i 
ever, considerable stress is laid upon the assignment. If, as a 4: 
matter of law, the surety was not liable, no reason is apparent why 

the surety could not buy the claim against the bank as a means 
































10 See Grubnaw v. Centennial Nat. Bank, 279 Pa. 501, 504, 124 Atl. 142, 143 g 
(1924): “In honoring the forged check it [the bank] used its own money, not the E 
depositor’s.” 4 
11 Contra: Champion Ice Mfg. & Cold Storage Co. v. American Bonding Co., 
115 Ky. 863, 75 S. W. 197 (1903) ; Alabama Fid. & Cas. Co. v. Alabama Penny Sav. 
Bank, 200 Ala. 337, 76 So. 103 (1917) (on rehearing; based entirely on the Cham- 
pion case) ; Grand Lodge, Knights of Pythias v. Fidelity & Dep. Co., 223 Ill. App. 516 
(1922) semble. But see Padgett v. Young County, 204 S. W. 1046, 1052 (Tex. 
Civ. App. 1918); cf. Bristol Trust Co. v. National Surety Co., 97 Conn. 198, 116 
Atl. 251 (1922). 
12 Champion Ice Mfg. & Cold Storage Co. v. American Bonding Co., 115 Ky. 
863, 75 S. W. 197 (1903). 
18 American Bonding Co. v. First Nat. Bank, 27 Ky. L. Rep. 393, 85 S. W. 190 
(1905). In Baker v. American Surety Co., 181 Iowa 634, 159 N. W. 1044 (1916), 
the case before the court did not require determination of the surety’s liability; it 
was held, however, that assuming liability, it could not have recourse against the 
bank, 14 279 Pa. sor, 124 Atl. 142 (1924). 
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of settling a disputed controversy of its own liability to the em- 
ployer. Yet if in truth both surety and bank are liable, and the 
primary responsibility is conceived to rest upon the surety, the 
assignment would be futile.** As well might it be urged that the 
ordinary principal, by taking upon payment an assignment from 
the creditor of the latter’s claim' against his surety, could obtain 
recourse against his own surety.*® 

Where the quasi-surety, although acting in good faith, has not 
taken due care, the majority of decisions impose the primary 
liability upon him. Thus, in Cooper, Myers & Co. v. Smith,” a 
state official abstracted a warrant drawn by the auditor, and, after 
forging the name of the payee, sold it to a bank which collected 
from the state treasury. After stating that the bank, having pro- 
cured the money by means of the forged indorsement, was bound 
to restore the amount to the state, whether or not the bank was 
innocent of actual wrong or negligence, the court held that the 
bank which had refunded could not recover from the official’s 
surety because the particular circumstances involving the pur- 
chase were such as reasonably to challenge inquiry and the exer- 
cise of care.** But the distinction was clearly made that in the 





15 United States v. National Surety Co., 298 Fed. 536 (D. R. I. 1924); Louis- 
ville Trust Co. v. Royal Indemnity Co., 20 S. W.(2d) 71 (Ky. App. 1929). In 
American Bonding Co. v. State Sav. Bank, 47 Mont. 332, 133 Pac. 367 (1913), the 
assignment taken by the paying surety proved useless. 

16 SHELDON, SUBROGATION § 46. 17 139 Minn. 382, 166 N. W. 504 (1918). 

18 Accord: National Surety Co. v. State Sav. Bank, 156 Fed. 21 (C. C. A. 8th, 
1907); Richfield Nat. Bank v. American Surety Co., 39 F.(2d) 387 (C. C. A. 8th, 
1930) (bad faith) ; Fidelity & Deposit Co. v. Farmers’ Bank, 44 F.(2d) 11 (C. C. A. 
8th, 1930) (same); American National Bank v. Fidelity & Deposit Co., 129 Ga. 
126, 58 S. E. 867 (1907) (depositary of receivership funds honored receiver’s 
checks without requisite signature of judge; while nothing to indicate knowledge 
of receiver’s fraudulent intent, bank treated as a knowing participant in breach 
of trust) ; Fidelity & Dep. Co. v. Queens County Trust Co., 226 N. Y. 225, 123 N. E. 
370 (1919) (depositary of bankruptcy funds honored checks of trustee in bank- 
ruptcy without requisite countersignature of officer of court; bank should reason- 
ably have been put upon inquiry) ; Bunting v. Ricks, 2 Dev. & Batt. Eq. 130 (N. C. 
1838) ; United States Fid. & Guar. Co. v. United States Nat. Bank, 80 Ore. 361, 157 
Pac. 155 (1916) ; Rivers v. Liberty Nat. Bank, 135 S. C. 107, 133 S. E. 210 (1926) 
(“ gross negligence ” on part of bank) ; Dobbins v. Carroll, 137 Tenn. 133, 192 S. W. 
166 (1916) (surety of master in chancery subrogated to claim of beneficiary against 
one who purchased non-negotiable notes from master and later collected from 
maker) ; cf. Mendel v. Boyd, 3 Neb. Unoff. 473, 91 N. W. 860 (1902). 

In the recent case of Martin v. Federal Surety Co., 58 F.(2d) 79 (C. C. A. 8th, 
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absence of such “ negligence”, subrogation would be granted. 
On the other hand, a Kentucky decision *° denied subrogation to 


an employee’s surety where the employee deposited checks pay- 


able to his employer to his own credit in the defendant bank, 
which collected and allowed withdrawals by the employee against 
the credit. Stress was laid upon the harshness of the rule making 
the bank liable to the employer; it was thought that the equity 
of the surety, paid to bear the risk, was inferior to that of the bank 
which had received no benefit from the transaction. The lia- 
bility of the purchaser to the “ creditor ” in such a case as Cooper, 
Myers & Co. v. Smith was an absolute one not dependent on negli- 
gence. Carelessness, however, in not taking steps for his own 
protection is apparently sufficient to turn the scales in determining 
the relative equities of the surety and the quasi-surety. 

Difficult to reconcile with this trend is the treatment of the 
quasi-surety whose liability is founded upon negligence towards 
the creditor, as where a fiduciary, otherwise innocent, is ren- 
dered liable to the beneficiary by his failure to supervise properly 
the conduct of his embezzling co-fiduciary. Here the few cases 
in point regard the liability of the latter’s surety as “ primary ” 
in relation to the negligent fiduciary.”* Yet if there is any dis- 
tinction, the negligence of the fiduciary towards the beneficiary 
might be thought to entitle him to less consideration than when 





1932), the authorities are elaborately discussed and the decision put expressly on 
the above distinction. Cf. National Surety Co. v. Webster Lumber Co., 187 Minn. 
50, 244 N. W. 290 (1932). 

19 Louisville Trust Co. v. Royal Indemnity Co., 20 S. W.(2d) 71 (Ky. App. 
1929), (1930) 43 Harv. L. REv. 500. 

20 In re Whitney’s Estate, 124 Cal. App. 109, 11 Pac.(2d) 1107 (1932) (con- 
tributive subrogation denied the bond surety) ; Southern Surety Co. v. Tessum, 178 
Minn. 495, 228 N. W. 326 (1929), (1930) 14 Munn. L. Rev. 423, (1930) 39 YALE 
L. J. 749; Adams v. Gleaves, 10 Lea 367 (Tenn. 1882). Contra: Hewlett v. Beede, 
2 Cal. App. 561, 83 Pac. 1086 (1905) (negligent executor denied relief against the 
sureties of the embezzling executor, although it was admitted he could recover from 
his co-executor; not cited in the later California case of In re Whitney’s Estate, 
supra.) 

If a third person colluded with the surety’s fiduciary, the surety will be subro- 
gated to the creditor’s claim against that party. American Bonding Co. v. National 
Mechanics Bank, 97 Md. 598, 55 Atl. 395 (1903); Blake v. Traders’ Nat. Bank, 
145 Mass. 13, 12 N. E. 414 (1887). So also where the third person has knowingly 
’ accepted trust funds in satisfaction of the debt of the principal. Hall v. Windsor 
Sav. Bank, 97 Vt. 125, 121 Atl. 582 (1923). 
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the quasi-surety’s liability is absolute and his fault has consisted 
in not properly safeguarding his own interests. To be sure, the 
negligent fiduciary has been guilty merely of an omission, when 
the law required of him an active duty, whereas in the cases pre- 
sented in the preceding paragraph positive action on the part of 
the quasi-surety contributed to the surety’s liability. Whether 
this distinction will justify the more lenient treatment of the 
former may be seriously questioned, and the result should be com- 
pared with the subrogation of the fire insurer to the insured’s 
cause of action against one through whose negligence to the in- 
sured the loss has occurred. 

When the act of the quasi-surety cannot be said to have caused 
the ripening into liability of the contingent obligation of the 
surety, this added factor should be considered in balancing the 
equities.** Certain stockbrokerage cases offer an illustration. A 
stock broker has in his possession, for safe-keeping only, securi- 
ties belonging to A; he also has securities of B, which he is au- 
thorized to pledge for his own debts. Both lots are effectively 
pledged by the broker to C, who thus obtains a valid security 
claim to all. Realization of the debt by sale of some of the se- 
curities leaves others free. If the creditor uses A’s securities to 


satisfy the claim, A is subrogated to the right of the creditor as 
against B’s securities.” The case is merely one of marshalling, 
a prominent aspect of subrogation.** Whatever one may think 
of the solution reached by the courts in the cases earlier discussed, 
the soundness of this result is clear. While the possible impru- 





21 An agent liable under contract with his employer for all moneys collected, 
including those collected by subagents, has been subrogated to the employer’s 
remedy against the surety on the bond of the subagent. Hough v. Aetna Life Ins. 
Co., 57 Ill. 318 (1870). 

22 In re Wilson, 252 Fed. 631 (S. D. N. Y. 1917); In re Toole, 274 Fed. 337 
(C. C. A. 2d, 1921). For a detailed consideration of the respective rights of dif- 
ferent classes of brokers’ customers, see Oppenheimer, Rights and Obligations of 
Customers in Stockbrokerage Bankruptcies (1924) 37 Harv. L. Rev. 860; Tilling- 
hast, Problems of Distribution in Bankruptcies of Stockbrokers (1930) 44 id. 65; 
Holohan, Contribution Among Securities Pledged by a Defaulting Stock Broker 
(1930) 4 So. Carr. L. Rev. 1. 

28 Compare the rule of sale in inverse order of alienation where a mortgage 
covers several lots subsequently sold by the mortgagor. The first purchaser paying 
the full value of the lot and taking an unqualified warranty deed becomes in effect, 
if involuntarily, as to his land the surety of the mortgagor. The second purchaser 
takes his lot subject to the equity of the first. See SHELDON, SUBROGATION § 75. 
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dence of the involuntary or quasi-surety in entrusting the indicia 
of ownership to the broker may be regarded as the cause of the 
subjection of his interest to the debt of the broker, the act can 
hardly be considered as prejudicing the voluntary surety or 
causing the lien to ripen upon his securities. 

On a somewhat similar principle, where the treasurer of a tax- 
ing district used its funds to make good his defalcation as ad- 
ministrator of an estate, the district was subrogated to the rights 
of the beneficiaries of the estate against the surety on the admin- 
istrator’s bond.** While the district was never a surety, its money 
was used without its consent to satisfy obligations for which the 
surety had bound himself. However, apparently on the view that 
such a conclusion is unsound, the North Carolina court denied 
subrogation in an analogous case. A sheriff gave a bond to the 
state for county taxes, another for state taxes. He used county 
tax money to settle state taxes with the state treasurer, who was 
ignorant of the true facts. The surety on the county tax bond, 
who had paid the deficit in county tax money due to the misap- 
propriation, was denied recourse against the surety on the state 
tax bond.*® Analysis discloses that by virtue of the fact that the 
state could properly retain the county tax money in settlement of 
state taxes, the principal by his wrongful conduct has thrown upon 
the county tax surety the obligation of the state tax surety, 
whereas the former was in no way the cause of the liability of the 
latter. 

An interesting problem, presented by a Minnesota decision,” 
brings out the importance of still another factor that may affect 
the result. P bought materials from a corporation in which he 
held stock, the corporation obtaining a statutory lien on the stock 
for the price of the materials. P had previously assigned the 
stock to A to secure a loan, but absence of notice to the corpora- 
tion afforded priority to the lien of the corporation. Since A’s in- 
terest became subordinated to the corporation’s lien, it might be 
said that A, as to the stock, became an involuntary surety. S, who 





24 First Taxing Dist. v. Gregory, 97 Conn. 639, 118 Atl. 96 (1922). Accord: 
Pittsburgh-Westmoreland Coal Co. v. Kerr, 220 N. Y. 137, 115 N. E. 465 (1917). 

25 Liles v. Rogers, 113 N. C. 197, 18 S. E. 104 (1893) ; cf. Fidelity & Deposit Co. 
v. Gill, 116 Va. 86, 81 S. E. 39 (1914). 

26 Benson v. Saffert-Gugisberg Cement Const. Co., 159 Minn. 54, 198 N. W. 
297 (1924). 
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was P’s surety, paid for the materials, but was held not entitled 
by subrogation to priority over A’s interest. In the absence of 
reliance by S on the apparently unencumbered ownership of P the 
result is sound, since A’s interest arose prior to the inception of 
S’s obligation and the perfecting of his lien. That this is the ex- 
planation appears from another appeal in the same cause,” where 
a different lender had made a loan to P before the materials were 
bought upon an agreement that when new stock was issued to P 
it should be held by the lender as collateral. The stock was not 
issued until after the debt for materials had been incurred. Under 
these circumstances the surety was accorded the prior claim.”® 
Certain other decisions may depend upon the interpretation of 
statutes. Thus, in Knoll v. Marshall County, a statute, besides 
requiring saloon keepers to give bond for payment of liquor taxes, 
made the claim for taxes a lien on the interest of lessors of the 
saloon keepers. The bond surety was denied subrogation to the 
county’s lien.*® Construction of a statute was in part the explana- 
tion of a decision holding that as between a depository surety of a 
bank and the state depositors’ guaranty fund, the obligation of 
the former was secondary.*® Also a county, absolutely liable 





27 Benson v. Saffert-Gugisberg Cement Const. Co., 161 Minn. 269, 201 N. W. 
424 (1924). 

28 Accord: Young v. Vough, 23 N. J. Eq. 325 (1873); Klopp & Stump v. 
Lebanon Bank, 46 Pa. 88 (1863) ; see (1925) 9 Munn. L. REv. 292. 

29 114 Iowa 647, 87 N. W. 657 (1901). Compare Wanack v. Michels, 215 Ill. 
87, 74 N. E. 84 (1905). A statute made the owner of premises knowingly leased 
for a dram shop liable with the saloon keeper to those injured by the sale of liquor. 
The liquor dealer was also required to give bond for payment of such damages. 
The surety paid a judgment against both seller and lessor but was denied contribu- 
tion from the lessor. One may agree with the result and not with the reasoning 
which was that, if the lessor had paid, he could not have recovered from the 
saloon keeper since he was an intentional wrongdoer, hence not a surety for him 
or co-surety with him. If the court is right in this respect, it might be thought to 
follow that the bond surety would be entitled to complete indemnity from the 
lessor. But one may question the application of the rule of no indemnity between 
tortfeasors in this case. While technically the lessor became a tortfeasor, yet 
leasing for the purpose was not illegal nor was the sale of liquor illegal, and as 
between the two tortfeasors the saloon keeper was the one in a position to control 
the immoderate use of intoxicants, the prevention of which with its consequences 
was the object of the statute. It would seem, therefore, that the lessor should be 
entitled to full indemnity from the lessee and also from the surety. 

30 Rogers v. National Surety Co., 116 Neb. 170, 216 N. W. 182 (1927) (so far 
as the decision depends on the view that there can be no contribution between a 
surety and a “ guarantor ”, the criticism of Merrill, Contribution Between Sureties 
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under statute for state taxes collected by its treasurer, has been 
subrogated to the state’s remedy against the sureties on the bond 
of the official.** 

The reports also furnish a few instances where both parties 
may be called quasi-sureties. Thus where a public treasurer, 
absolutely liable for public funds, lawfully deposits them in a 
bank, he is completely subrogated to the government’s claim 
against the stockholders on their obligations as such.** Bearing 
in mind the theory upon which stockholders’ double liability is 
founded, the result seems sound. 


INSURER AND QUASI-INSURER 


Insurance contracts, other than life and accident, are contracts 
of indemnity, and thus closely allied to suretyship, but to avoid 
confusion are here treated separately.** The general purposes of 





and Guarantors (1932) 2 IpaHo L. J. 1, appears eminently sound) ; cf. Cleary v. 
Fidelity & Deposit Co., 117 Neb. 478, 221 N. W. 107 (1928). But cf. State v. 
Citizens’ State Bank, 118 Neb. 337, 224 N. W. 868 (1929). 

31 Elder v. Commonwealth, 55 Pa. 485 (1867). 

82 Bank of Midland v. Harris, 114 Ark. 344, 170 S. W. 67 (1914); Johnson v. 
Wallace, 123 Ark. 74, 184 S. W. 835 (1916). 

83 Accepting the definition that a contract of suretyship is one to answer for 
the debt, default, or miscarriage of another (1 Branpt, SURETYSHIP AND GUARANTY 
(3d ed. 1905) $1), one may ask why theft insurance is not suretyship, since the 
contract indemnifies against the breach of legal duty not to commit theft. Like- 
wise, while fire insurance usually protects against fire loss due to pure casualty or 
the act of a tortfeasor, yet as to the latter type of fire the contract is like theft 
insurance. Even if usually principal and surety are parties to one and the same 
contract, this is not necessarily so, and at least most suretyship incidents apply when 
they are not, and even when the principal is unaware that his obligation is secured 
by a surety’s undertaking. One making a guaranty without the knowledge of the 
principal may be denied the benefit of the ordinary rule that the cause of action 
for reimbursement, for the purpose of the statute of limitations, runs from the 
time of payment, yet may secure reimbursement through subrogation with the 
qualification that so far as the statute is concerned he will stand in the shoes of 
the creditor. Leslie v. Compton, 103 Kan. 92, 172 Pac. rors (1918). Usually in 
suretyship there is a named principal, while theft insurance protects against all 
thieves; yet would fidelity suretyship (frequently termed fidelity’ insurance) be 
any the less such because it protects against the acts of a group of unnamed em- 
ployees? If it be urged that the distinction is that in suretyship the liability of the 
principal is contractual, whereas in insurance the liability of the “ principal ”, 
namely, the one against whom subrogation is available, is delictual, even this 
breaks down, since the liability of the faithless employee is frequently delictual, 
based upon the relationship rather than upon contract. Furthermore, as will be 
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both are alike, namely, to protect against loss. Because of the 
same element of indemnity and the policy of preventing double 
recovery for the insured, the courts are confronted with the same 
problem as to the person upon whom the ultimate loss should rest, 
but one seldom, if ever, finds a suretyship case cited in an insur- 
ance case or vice versa. Explanation may be found in the la- 
mentable practice of considering each branch of the law as a more 
or less water-tight compartment. Although in many cases the 
equities appear equal, the principle of contribution is consistently 
ignored in both. 

The insurer’s subrogation against a tortfeasor is a common- 
place, and not infrequently is available against even a “ tort- 
feasor ” who has acted in good faith, without negligence, and when 
his causal connection with the loss is of the most shadowy sort. 
Thus an employer who has used the greatest care in his selection 
of an employee and has most diligently instructed him, may never- 
theless find himself saddled with liability for the tort of that em- 
ployee. The situation is closely analogous to suretyship. The 
insured, whose property has been destroyed through the tort of 
the employee, may sue the fire insurer, the employer, and the em- 
ployee. Ifthe employer pays the loss, he will have redress against 
the employee; likewise the insurer would be subrogated to the in- 
sured’s claim against the employee. The latter may be called the 
principal, while the employer is his quasi-surety and the insurer 
his contractual surety. Certainly it is not self-evident that the 
insurer should be subrogated as against the employer. While the 
liability of the employer to the injured person, who has in invitum 
suffered damage, may rest upon the sound policy of putting the 
loss upon one who engages in the business or undertaking, it is not 
so clear that as between insurer and employer the loss should fall 
entirely upon the latter. The insurer for a premium willingly 
undertakes the risk; the employer, if cognizant of the law, like- 
wise consciously assumes the risk for which he must, if at all, hope 
for reimbursement out of the profits of the business or recourse 
against the employee, an asset of decidedly questionable value. 
In what respect, then, does the problem differ from that of the 
surety of the bailee and the bona fide purchaser from the bailee, 





seen, there are not lacking instances where the insurer is subrogated to purely 
contractual claims of the insured against third persons. See p. 992, infra. 





1934] SUBROGATION IN SURETYSHIP AND INSURANCE 989 


where the surety was denied relief from the purchaser? ** Yet a 
failure to recognize this similarity is apparent from the numerous 
decisions which uniformly permit complete subrogation against 
the employer. And the inconsistency of the one group denying 
any subrogation, while the other grants it completely, points most 
clearly to the fundamental equality of the equities, and is itself 
the strongest argument for contribution. 

Analysis of analogous cases further substantiates this incon- 
sistency. In two early English decisions *° an insurer was com- 
pletely subrogated to the insured’s cause of action against a hun- 
dred which by statute was liable for damages occurring therein 
and caused by rioters without regard to whether the public offi- 
cials could have prevented it. The causal relation of the hundred 
to the loss was most attenuated, if it can be said to have existed at 
all. Yet contributive subrogation was not even suggested. A 
theft insurer has been completely subrogated to the insured’s 
claim against a bailee who was technically a converter because of 
an innocent and non-negligent misdelivery to a thief.*° Where, 
however, property was stolen from a bailee due to his negligent 
custody, the complete subrogation granted to the theft insurer 
accords with the distinction taken in the majority of suretyship 
cases upon the effect of the quasi-surety’s “ negligence ”.*’ But 
again difficult to reconcile is the full subrogation permitted a lia- 
bility insurer to the insured’s claim on an expressed or implied 
warranty without reference to personal negligence.** 





84 Northern Trust Co. v. Consolidated Elevator Co., 142 Minn. 132, 172 N. W. 
265 (1919). 

85 Mason v. Sainsbury, 3 Doug. 61 (1782); Clark v. Inhabitants of the 
Hundred of Blything, 2 B. & C. 254 (1823). 

86 Potomac Ins. Co. v. Nickson, 64 Utah 395, 231 Pac. 445 (1924). In 
Farmers’ Fire Ins. Co. v. Johnston, 113 Mich. 426, 71 N. W. 1074 (1897), a fire 
company was denied subrogation to the insured’s cause of action against his vendor 
for fraudulent representations of value, on the assigned ground that the representa- 
tions did not cause the fire. A simpler basis would seem to be that since the insurer 
paid only the value of the goods at the time of destruction — unless the policy was 
a valued one and the value was based on the fraudulent representations of the 
vendor —the insurer did not pay a loss for which the defendant was liable, for 
in an action against the seller the measure of recovery would be, at most, the 
difference between the actual value and the represented value. 

37 Stevens v. Stewart-Warner Co., 223 Mass. 44, 111 N. E. 771 (1916). 

38 London Guar. & Accident Co. v. Otis Elevator Co., 86 Ind. App. 150, 155 
N. E. 182 (1927); John Wanamaker v. Otis Elevator Co., 228 N. Y. 192, 126 
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In a recent Missouri decision it appears that a company had 
forgery insurance protecting against loss due to forgery of the 
names of payees upon its checks. Before a certain check was re- 
ceived by the payee, his signature was forged and the check 
cashed with the defendant bank, which in turn collected from the 
drawee bank. Although the report does not indicate that the de- 
ception of the defendant was in any way due to its carelessness, 
the insurer upon payment was subrogated to the insured’s claim 
against the defendant.*® The Supreme Court of the United States 
was confronted with an interesting problem in 1932.*° A policy 
protected a bank against losses due to payment of checks bearing 
forged indorsements. Such checks were cashed and debited to 
the depositor. Since the depositor upon receipt of monthly state- 
ments and vouchers did not give prompt notice of the forgeries, 
the debit, originally invalid, became good. Upon a later demand 
by the depositor, however, the bank recredited him. In an action 
by the bank against the insurer, the conceded original liability of 
the insurer was held to have been discharged much as the liability 
of a fire insurer may be destroyed by the insured’s release of a 
tortfeasor, since the recrediting amounted to a release of a then 
valid debit against the depositor’s account. The peculiarity of the 
case is that the insured did not at the time of the original payment 
of the checks have any claim against the depositor. The clear im- 
plication is that after the validation of the debit as between bank 
and depositor the loss falls upon the latter and not upon the in- 
surer. If the validation of the debit is based on the theory that the 
bank is prejudiced by reason of the failure of prompt notice in its 





N. E. 718 (1920). While the two policies contained express subrogation clauses, 
no attention was paid them by the courts, and under the tort subrogation cases 
they would appear unnecessary. 

89 Royal Indemnity Co. v. Poplar Bluff Trust Co., 223 Mo. App. 908, 20 
S. W.(2d) 971 (1929). Although the matter is not discussed, the liability of the 
insurer on the policy may have been on the ground that the insured’s failure to 
notify its bank promptly after receiving the vouchers validated the bank’s debit 
against the insured, and thus the insured sustained a loss. As the drawee bank 
would have been entitled to recover its payment from the defendant bank, the 
theory of the insured’s claim against the defendant must be that upon its reim- 
bursement of the drawee bank —for that is what the validation of the debit 
amounts to—the insured was subrogated to the drawee’s claim against the 
defendant. The insurer then claims by way of double subrogation. 

40 Aetna Casualty & Surety Co. v. Phoenix Nat. Bank, 285 U. S. 209 (1932). 
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recourse against the forger and subsequent indorsers, if any, as 
well as the person to whom payment was made, the decision must 
rest on the theory that the insurer is likewise prejudiced in its 
claim to subrogation to such recourse. But it will be observed 
that if the validation of the debts occurs even when the depositor 
had no reason to suspect the forgeries, the case is similar to those 
where the quasi-surety’s obligation is absolute without regard to 
negligence. 

Another group of cases present a situation where the tortfeasor 
who is without fault has no recourse against another tortfeasor 
and consequently where it would be possible to treat the tort- 
feasor and the insurer as co-insurers with contributive relief inter 
se as the consequence. However, this solution seems to be either 
ignored or rejected. Thus, a fire insurer has been completely sub- 
rogated to the shipper’s claim against a common carrier who was 
liable despite the fact that the fire was purely accidental; ** and 
where absolute liability is imposed by statute upon railroads for 
fires caused by the operation of trains, fire insurers are given by 
the courts the complete benefit of the liability.** No reason is 





41 Hall & Long v. Nashville & Chattanooga R. R., 13 Wall. 367, 372-73 (U. S. 
1871): “It has been argued, however, that these decisions rest upon the doctrine 
that a wrong-doer is to be punished; that the defendants against whom such actions 
have been maintained were wrong-doers; but that, in the present case, the fire by 
which the insured goods were destroyed was accidental, without fault of the 
defendants, and therefore that they stood, in relation to the owner, at most in the 
position of double insurers [note the suggestion of contribution]. The argument 
will not bear examination. ... The law raises against him [the carrier] a con- 
clusive presumption of misconduct, or breach of duty, in relation to every loss not 
caused by excepted perils. Even if innocent, in fact, he has consented by his 
contract to be dealt with as if he were not so. He does not stand, therefore, on 
the same footing with that of an insurer, who may have entered into his contract 
of indemnity, relying upon the carrier’s vigilance and responsibility.” The an- 
swers to the argument are obvious. The presumption is a pure fiction. Whether 
the insurer could have justifiably relied upon subrogation, at least in the absence 
of an express subrogation clause broad enough to include the claim, must depend on 
the law, and hence the argument begs the question. The carrier is hardly a cause 
of the loss except in the most technical way when, for example, fire spreading 
from adjoining premises destroys the goods without any fault on ‘its part. 

42 Crissey & Fowler Lumber Co. v. Denver & R. G. R. R., 17 Colo. App. 275, 
68 Pac. 670 (1902); Hart v. Western R. R., 13 Metc. 99 (Mass. 1847). But see 
Home Ins. Co. v. Atchison, T. & S. F. R. R., 19 Colo. 46, 48, 34 Pac. 281, 284 
(1893). Judging from these cases, one may expect complete subrogation in other 
types of absolute liability such as that presented by Rylands v. Fletcher, L. R. 
3 H. L. 330 (1868). It is not perhaps without significance that statutes have been 
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apparent why it is not possible to consider an insurer as a co- 
insurer with a third person, who has, as part of a larger contract, 
expressly assumed the very risk covered by the insurance. Yet if 
a lessee is bound to repair all injuries to the premises, the lessor’s 
insurer in England is given the complete benefit of the covenant 
even without misconduct on the part of the lessee.** On the other 
hand, several recent decisions take the opposite view, denying any 
subrogation to the insurer.** 

In a separate category are those cases in which the contractual 
obligation does not expressly purport to cover the loss, but still is 
absolute and not excused thereby.*® It is generally conceded that 
if a mortgagee insures solely in his own behalf and at his own ex- 
pense, the insurer will be completely subrogated to the mortgage 
debt even in the absence of any subrogation clause.*® Yet in the 





enacted which in effect give the benefit of the insurance to the railroad company. 
Leavitt v. Canadian Pac. Ry., 90 Me. 153, 37 Atl. 886 (1897); Farren v. Maine 
Cent. R. R., 112 Me. 81, 90 Atl. 497 (1914); Lyons v. Boston & Lowell R. R., 
181 Mass. 551, 64 N. E. 404 (1902) ; Boston Ice Co. v. Boston & Me. R. R., 77 N. H. 
6, 86 Atl. 356 (1913). 

43 Darrell v. Tibbitts, 5 Q. B. D. 560 (1880). After the insurer paid the lessor, 
the lessee recovered from a tortfeasor and with the proceeds made the repairs. 
The action was by the insurer to recover from the insured the insurance money. 
Although most references to the case ignore the recovery from the tortfeasor, and 
Brett, J., reached his result independently of it, it must be noted that the actual 
decision left the ultimate loss not on the lessee but on the tortfeasor. To deny 
recovery in the action meant double indemnity for the lessor. It is significant 
that Cotton, L. J., expressly repudiated any distinction between subrogation to 
tort claims and to contract claims. Accord, but with the element of recovery by 
the contractor against a tortfeasor lacking: North British Mercantile Ins. Co. v. 
London, Liverpool & Globe Co., 5 Ch. D. 569 (1876) (bailee under contract ab- 
solutely liable for fire loss) ; Larner v. Commercial Union Assur. Co., 127 Misc. 1, 
215 N. Y. Supp. 151 (1926). 

44 Burford & Co. v. Glasgow Water Co., 223 Ky. 54, 2 S. W.(2d) 1027 (1928) 
(denying a fire insurer subrogation to the insured’s claim as a “ beneficiary ” of a 
contract between the city and a water company), (1928) 37 YALE L. J. 1160; Plate 
Glass Underwriters’ Mut. Ins. Co. v. Ridgewood Realty Co., 219 Mo. App. 186, 
269 S. W. 659 (1925). Contra: Powell & Powell v. Wake Water Co., 171 N. C. 
290, 88 S. E. 426 (1916). 

United States v. American Tobacco Co., 166 U. S. 468 (1897), is distinguishable. 
An insurer paid the Tobacco Co. for the loss of unused internal revenue stamps, 
the full value of which was recoverable from the government. The allowance of 
subrogation against the United States was not to cause it an affirmative loss but 
merely to compel it to reimburse taxes paid in advance for privileges not used. 

45 See Note (1928) 28 Cor. L. Rev. 202. 

46 Leyden v. Lawrence, 79 N. J. Eq. 113, 81 Atl. 121 (1911); Milwaukee 
Mechanics’ Ins. Co. v. Ramsey, 76 Ore. 570, 149 Pac. 542 (1915); see 3 Joyce, IN- 
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closely analogous case of vendor and vendee, the authorities are 
divided on the question whether the vendor’s insurer is subrogated 
to the obligation of the vendee to pay the price despite the fire, or 
whether the vendee shall have the benefit of the insurance, with 
apparently no support for a division of the loss.*? The mortgage 
and contract of sale cases are to be distinguished only with diffi- 
culty from the standpoint of insurance law. The undoubted tend- 
ency of the American courts to give the vendee the benefit of the 
insurance is probably due chiefly to the feeling that the rule plac- 
ing the risk of loss upon the vendee is harsh and perhaps, as a 
novel matter, questionable, whereas the same qualms do not ap- 
pear to exist in the mortgage case. Yet the retention of legal title 
until full payment of the price serves the same purpose as a mort- 
gage, particularly when the vendee has gone into possession. 
There is, of course, the practical distinction that the mortgage is 
usually a long term transaction, and the ordinary mortgagor ad- 
verts to the desirability of insurance, whereas many contracts of 
sale contemplate a speedy closing and, during the short interval 
before execution of the deed, the untutored purchaser does not 
realize that the risk of loss is upon him, and that consequently he 
needs insurance. 

A few miscellaneous problems are entitled to brief mention. Is 





SURANCE (2d ed. 1917) $$ 3563, 3564. The same is true with other types of lienors. 
Interstate Ice & Power Corp. v. United States Fire Ins. Co., 243 N. Y. 95, 152 N. E. 
476 (1926). The Massachusetts cases seem to stand alone in cutting the Gordian 
knot by ignoring the indemnity nature of the contract and permitting the mortgagee 
to collect and keep both the insurance money and the debt. King v. State Mut. 
Fire Ins. Co., 7 Cush. 1 (Mass. 1851) ; Suffolk Fire Ins. Co. v. Boyden, 9 Allen 123 
(Mass. 1864) ; International Trust Co. v. Boardman, 149 Mass. 158, 21 N. E. 239 
(1889) (insurance by attaching creditor). This result, of course, offers a powerful 
temptation to a dishonest mortgagee. The question is not of much practical im- 
portance at present owing to the use of the standard mortgage clause whereby both 
mortgagor and mortgagee are protected, and subrogation of the insurer provided 
for only when the mortgagor has violated a condition of the policy. 

47 See Vance, INSURANCE (2d ed. 1930) §172. Allowing the insurer subroga- 
tion: Rayner v. Preston, 18 Ch. D. 1 (1881); Castellain v. Preston, rr Q. B. D. 380 
(1883) ; cf. White v. Gilman, 138 Cal. 375, 71 Pac. 436 (1903) ; Brownell v. Board 
of Education, 239 N. Y. 369, 146 N. E. 630 (1925), Note (1925) 25 Cox. L. Rev. 
477. Awarding the vendee the benefit of the insurance: Brady v. Welsh, 200 Iowa 
44, 204 N. W. 235 (1925); Godfrey v. Alcorn, 215 Ky. 465, 284 S. W. 1094 (1926) ; 
Standard Oil Co. v. Dye, 223 Mo. App. 926, 20 S. W.(2d) 946 (1929); cf. Dolan 
v. Spencer, 92 Colo. 389, 21 Pac.(2d) 411 (1933) (awarding the optionee the 
benefit of insurance carried by the optionor), (1934) 47 Harv. L. Rev. 532. 
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a building contractor, who, as between himself and the owner, is 
bound to rebuild despite the destruction of the partially completed 
structure, entitled to the benefit of the owner’s insurance on the 
building? ** A fire insurer paying for the destruction of a party 
wall has been held subrogated to the insured’s claim against the 
adjoining landowner who subsequently used the rebuilt wall.*® In 
a recent decision it appeared that a loan broker, by forging the 
name of the plaintiff’s attorney to a certificate of title, secured title 
insurance from the plaintiff for a lender. The supposed borrower- 
mortgagor was a non-existent person whose name the broker 
forged to the note and mortgage. By forging also the name of the 
supposed borrower to the lender’s check the broker collected from 
the drawee bank. Denial of subrogation to the title insurer 
against the bank was placed on the ground that the plaintiff was 
negligent in not discovering the forgery of its own agent’s signa- 
ture before granting the insurance, while the defendant bank was 
not negligent in failing to discover the forged indorsement.” An- 
other title insurance case offering less difficulty is St. Paul Title 
Insurance and Trust Co. v. Johnson,” where the insurer of a mort- 
gagee was subrogated against the mortgagor who gave bond to pay 
off any prior mechanic’s liens. It would seem clear that the mort- 
gagor who has had the benefit of the work should be ultimately 
liable; to compel him to pay does not subject him to a positive loss. 

Many of the questions previously considered might be obviated 
by a subrogation clause in both suretyship and insurance con- 
tracts, broad enough to cover all possible claims of the creditor 
or the insured against third persons. No legal obstacle normally 
stands in the way of a surety by express stipulation becoming 
surety for, rather than with or as principal debtor to, another 





48 Foley v. Manufacturers’ & Builders’ Fire Ins. Co., 152 N. Y. 131, 46 N. E. 
318 (1897), suggests that an affirmative answer might be given. Cf. Michael v. 
Prussian Nat. Ins. Co., 171 N. Y. 25, 63 N. E. 810 (1902). It has been decided 
that where both parties carried insurance, the contractor’s insurer, who paid the 
contractor who then rebuilt, was not entitled to any subrogation against the 
owner’s insurer. Schultz v. Home Ins. Co., 205 Ill. App. 297 (1917). 

49 Monteleone v. Harding, 50 La. Ann. 1147, 23 So. 990 (1898). 

50 New York Title & Mortgage Co. v. First Nat. Bank of Kansas City, 51 F.(2d) 
485 (C. C. A. 8th, 1931), (1932) 30 Micu. L. REv. 800. 

51 64 Minn. 492, 67 N. W. 543 (1896) (while the policy contained an express 
subrogation clause, no attention is paid it in the opinion). Would a title insurer 
be subrogated to the insured’s claim on the covenants of a predecessor in title? 
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surety whether that other surety’s obligation precedes or follows 
in point of time; nor is there such an obstacle in the way of the 
insurer similarly protecting itself. 


SURETY OF A SURETY 


It seems to be generally settled that the surety of a surety upon 
payment to the creditor will be completely subrogated to the lat- 
ter’s rights against the ultimate principal. This is well illustrated 
by an English decision,”® where the bail of a surety arrested on 
civil process was subrogated to a mortgage given the creditor by 
the surety’s principal. A possible qualification, however, must be 
noted, namely, that as against the ultimate principal the surety’s 
surety will be placed only in the position that the surety himself 
would have been had he made the payment. Thus, a second 
surety upon payment was subjected to a set-off of the principal 
against the original surety that had arisen prior to the subrogee’s 
obligation.” 

Following from the above rule and from the rule that a surety 
may have only contributive subrogation against his co-surety, a 
surety of a surety is entitled only to contributive subrogation 
against a co-surety of the latter. In other words, his right does 
not rise higher than the right his immediate principal would have 
had upon payment. Thus, in Crow v. Murphy ™ judgment had 
been obtained against two co-sureties. The surety on a stay bond 
was permitted only contributive subrogation to the claim of the 
creditor, whom he paid, against the other original surety. Pre- 
sumably, if it had been the latter who had paid, he would have 
had contributive subrogation against the surety of his co-surety. 
As between two co-sureties, each is principal for part and surety 





52 Goddard v. Whyte, 2 Giff. 449 (1860). Accord: Leake v. Ferguson, 2 Gratt. 
419 (Va. 1846) ; Frederick Snare Corp. v. Globe Indemnity Co., 201 App. Div. 505, 
194 N. Y. Supp. 353 (1922). Commercial Casualty Ins. Co. v. Capital City Surety 
Co., 224 App. Div. 500, 231 N. Y. Supp. 169 (1928). 

53 Ursini v. Piazza, ror Conn. 736, 127 Atl. 350 (1925) (query; if this would 
be so had the offset claim arisen after the surety’s surety paid). In Putnam v. Tash, 
12 Gray 121 (Mass. 1858), a guarantor to a bank of all notes to be discounted 
for a third party was denied subrogation to the bank’s claim against the maker 
of a note of which the third party was payee, where by reason of failure of con- 
sideration between maker and payee, the latter had really become principal. 

54 12 B. Mon. 444 (Ky. 1851) ; cf. Furnold v. Bank of Mo., 44 Mo. 336 (1869). 
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for the remainder; consequently as to the surety of one of two 
co-sureties, the other co-surety is principal only for a part, al- 
though the ultimate principal is principal for the whole. 

The same rule should govern in the case of co-principals with 
a surety for one of them, since, as between those who are really 
co-principals, each is principal for a part and surety for the bal- 
ance as in the case of co-purchasers.*° This view receives support 
in a Pennsylvania decision. A tort judgment was obtained against 
A and B for injuries sustained by the concurrent negligence of 
their respective employees. Both A and B appealed, and the 
surety on A’s bond paid the affirmed judgment. After deciding 
that contribution was permissible between A and B despite the 
fact that they were technically tortfeasors, the court held that the 
surety was entitled only to contributive subrogation to the judg- 
ment against B.*° 

A related problem concerns the relation between sureties of dif- 
ferent principals where payment by one of such sureties satisfies 
the claims of the common creditor. It has been argued that there 
cannot be contribution between sureties of different principals 
since there is no identity of risk when the two bonds are separate 
and distinct and the principals different.” But what rational ex- 
planation can be given for such a view, which ignores the basic 
reason for the whole doctrine of contribution between those who 
are subject to a common burden, and whose denial in the sort of 
case under consideration, as in the more usual case of co-sureties 
of the same principal, makes the ultimate loss depend upon the 
choice, capricious or collusive, of the creditor? Denial of contribu- 





55 See SHELDON, SUBROGATION § 169. 

56 Goldman v. Mitchell-Fletcher Co., 292 Pa. 354, 141 Atl. 231 (1928). Prob- 
ably the same view is responsible for Hill v. Wright, Williams & Co., 23 Ark. 530 
(1861). In Taul v. Epperson, 38 Tex. 492 (1873), judgment was obtained against 
A and B, and became a lien on A’s land. A did not sue out a writ of error, and 
when S, the surety on B’s supersedeas bond, paid the affirmed judgment, he was 
decreed complete subrogation to the judgment lien upon A’s land. But no informa- 
tion is given as to the relations between A and B. A similar unsatisfactory case 
is Robinson v. Sherman, 2 Gratt. 178 (Va. 1845). 

57 National Surety Co. v. Massachusetts Bonding & Ins. Co., 19 F.(2d) 448 
(C. C. A. 2d, 1927), cert. denied, 275 U. S. 548 (1927). But see Note (1927) 76 
U. or Pa. L. Rev. 75. In Southern Surety Co. v. Nichols, 239 Mich. 158, 214 N. W. 
137 (1927), the court contented itself, if not others, by stating that the rule is 
“elementary ”. 
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tive relief to the paying surety may well operate, if the creditor 
so elect, to cast the entire loss upon the surety who took the 
smaller risk. Is not contribution a better solution despite the dif- 
ference in risk? ** The plausible sound of the argument that the 
risks must be identical and the principal the same person ignores 
the justice of the situation and takes no account of analogous 
problems in the law.*° 

Should not their relation be governed by the relation between 
their respective principals? Support for this view may be found. 
Thus in a Minnesota case A had obtained a state permit to cut 
timber, giving bond for payment of timber cut. Before any cut- 
ting A assigned the permit to B, who, in conformance with the 
statute, also gave bond to the state. As between the sureties on 
the two bonds it was decided that the surety of B must bear the 
whole loss, since if A had had to pay, he could have had recourse 
against B, while B’s surety could not have had recourse against 
A. The principle is further illustrated by Southern Surety Co. v. 





58 Nelson v. Century Indemnity Co., 65 F.(2d) 765 (C. C. A. oth, 1933); 
Agren v. Staker, 46 Idaho 36, 267 Pac. 460 (1928); Goldman v. Mitchell-Fletcher 
Co., 292 Pa. 354, 141 Atl. 231 (1928). 

In the case of so-called partially concurrent insurance of the same insured, the 
various insurers contribute, however difficult may be the problem of determining the 
proportions, and yet clearly the risks are not entirely identical. See RicHAarps, 
INSURANCE (3d ed. 1910) § 318; Notes (1911) 24 Harv. L. Rev. 487, (1927) 40 id. 
878; cf. Burnett v. Millsaps, 59 Miss. 333 (1881) (sureties); Cherry v. Wilson, 
78 N. C. 164 (1878) (same). But see Exchange Mut. Indemnity Ins. Co. v. Zurich 
General Accident, Fire & Life Ins. Co., 122 Misc. 386, 202 N. Y. Supp. 720 (1924). 

59 Even when there are different obligations of the same principal, sureties on 
those obligations may be brought into relation with each other. Thus, suppose two 
obligations of the principal with collateral securing both. A is surety on one and 
B on the other. While the creditor may apply all the collateral in satisfaction of 
the obligation for which A has bound himself despite the demand of B that it be 
prorated between the two debts, it does not follow that after payment by B, he may 
not properly demand as against A, who has been relieved of liability by the appli- 
cation of the security, that A reimburse him for an amount equivalent to that which 
would have enured to B’s benefit had the creditor himself prorated the security. 
Wilcox v. Fairhaven Bank, 7 Allen 270 (Mass. 1863); Cory v. Leonard, 56 N. Y. 
494 (1874). In the proper case there may possibly be contribution between in- 
surers of different persons. Ramsdell v. Insurance Co. of No. Am., 197 Wis. 136, 
221 N. W. 654 (1928). 

60 Aetna Casualty & Surety Co. v. Equitable Surety Co., 145 Minn. 326, 329, 
177 N. W. 137, 138 (1920): “ The surety holds the same relation as the principal 
in respect to the obligations of a bond, hence the equitable considerations which 
should determine the primary liability as between the principals ought to be 
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Tessum,” where two co-guardians gave separate bonds, and the 
surety of the misappropriating guardian paid. The court denied 
the paying surety a recovery from either the other guardian, who 
was liable to the ward by reason of negligent inattention, or from 
his surety, since as between the two guardians the primary re- 
sponsibility was upon the defaulter.” If the decision is correct in 
denying recovery against the negligent guardian,” a fortiori it is 
correct as to his surety. Assuming, however, that the court was in 
error on the former point, since the negligent inattention was a 
cause of the loss and, therefore, matured the obligation of the de- 
faulter’s surety, it by no means follows that the court was in error 
in refusing relief against the negligent guardian’s surety. The lat- 
ter was entirely innocent, in no way a cause of the loss, and hence 
his equities appear greater than those of the surety of the em- 
bezzler.** 





applied as between their respective sureties.” Accord: Nelson v. Century Indem- 
nity Co., 65 F.(2d) 765 (C. C. A. oth, 1933) ; Commercial Casualty Ins. Co. v. Capi- 
tal City Surety Co., 224 App. Div. 500, 231 N. Y. Supp. 169 (1928); Bender v. 
George, 92 Pa. 36 (1879); Goldman v. Mitchell-Fletcher Co., 292 Pa. 354, 141 Atl. 
231 (1928); Padgett v. Young County, 204 S. W. 1046 (Tex. Civ. App. 1918). It 
is merely an application of the same rule that makes the relation between separate 
sureties of co-sureties dependent on the relation between the co-sureties. Furnold 
v. Bank of Mo., 44 Mo. 336 (1869). The same is true as between insurers of dif- 
ferent persons. Schultz v. Home Ins. Co., 205 Ill. App. 297 (1917) ; North British 
& Mercantile Ins. Co. v. London, Liverpool & Globe Co., 5 Ch. D. 569 (1877). St. 
Paul Title Ins. & Trust Co. v. Johnson, 64 Minn. 492, 67 N. E. 543 (1896), sub- 
rogated the title insurer of a mortgagee against the mortgagor and his sureties on 
a bond to the mortgagee to pay off prior mechanics’ liens. 

61 178 Minn. 495, 228 N. W. 326 (1929). 

62 In Union Nat. Bank v. Legendre, 35 La. Ann. 787 (1883), the court rea- 
soned that since an employee, who connived to aid his fellow employee in em- 
bezzlement, could not recover from the latter’s fidelity surety, his surety could stand 
in no better position. Since here, however, the principals are wilful wrongdoers, 
with contribution as to them denied only on grounds of policy, there is little to 
choose between their sureties, and contributive relief between them would appear 
proper. See p, 1007, infra. 

63 See p. 983, supra. 

64 Accord: Adams v. Gleaves, 10 Lea 367 (Tenn. 1882). It may be, however, 
that the above rule must yield to a minor qualification. In Commonwealth v. 
Stratton, 7 J. J. Marsh. 90 (Ky. 1831), a creditor obtained judgment against P 
and S, his surety. After issuance of execution against P, the sheriff, in violation 
of law, levied upon a later execution in favor of another creditor of P and as a 
result S had to pay. The recovery of S against the sheriff’s surety was based on 
the ground that under the statute the sheriff’s bond protected anyone injured by the 
sheriff’s official acts, and consequently the actual decision does not depend upon 
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Difficulty, however, arises in a different situation. A county 
treasurer deposits public funds in a bank in excess of the amount 
of the depositary bond of the bank. A statute forbids the excess 
deposit. Upon the failure of the bank the depositary surety pays 
the county the full amount of its bond while the treasurer’s official 
surety pays the balance. How is the dividend of the failed bank, 
applicable to the county’s claim, to be distributed between the two 
sureties? It is a truism in the law of subrogation, applicable alike 
to sureties and insurers, that partial subrogation is not available 
to the prejudice of the creditor or insured. Until payment in full 
of the principal obligation or obligations, secured wholly or in 
part by the surety’s or insurer’s promise, the creditor and insured 
have the superior claim to the obligations of the principal as well 
as to securities consisting of property of the principal pledged 
for those obligations.* An English distinction grafted upon that 
doctrine permits a surety for only part of a debt upon full pay- 
ment of that amount, to be subrogated pro tanto to the creditor’s 
claim against the bankrupt estate although the result is to dimin- 
ish the creditor’s dividend. ‘Those decisions -allocating to the 
bank’s surety that proportion of the dividend that the amount of 
the depositary bond bears to the total claim of the county, the 
balance only going to the treasurer’s surety, have in part at least 
been based on this distinction. 

If the English doctrine is repudiated,” some other ground for 





subrogation to the claim of the creditor. An interesting point, however, is sug- 
gested by the opinion. The court said that P could not have recovered on the 
sheriff’s bond since he was not injured by the sheriff’s appropriation of his prop- 
erty to a different debt. Assuming that S was not directly within the protection 
of the sheriff’s bond, would he still not be entitled to subrogation to the creditor’s 
remedy on the bond, since the sheriff’s wrongful act destroyed the prior claim of 
the creditor to have P’s property applied on the judgment ? 

65 Wilcox v. Fairhaven Bank, 7 Allen 270 (Mass. 1863). 

66 This refinement is said to be inapplicable to a surety for a whole debt with 
liability limited to a certain amount. See Ellis v. Emmanuel, 1 L. R. Ex. D. 157 
(1876). Whether a case falls within one class or the other is frequently difficult 
to determine. See 2 Wi~tiston, Contracts § 1253. The English doctrine is dis- 
cussed and the American cases reviewed in Note (1931) 29 Micn. L. REv. 753; 
Note (1931) 41 YALE L. J. 141; (1920) 34 Harv. L. REv. 94; (1924) 37 id. 392; 
(1921) 21 Cox. L. Rev. 293; (1922) 70 U. or Pa. L. REv. 245; (1933) 1 Cur. L. 
REV. 155. 

67 United States v. National Surety Co., 254 U. S. 73 (1920); Jenkins v. Na- 
tional Surety Co., 277 U. S. 258 (1928) ; Board of Health v. Teutonia Bank & Trust 





1000 HARVARD LAW REVIEW [Vol. 47 


permitting the prorating must be found. Is there a basis in the 
illegality of the excess deposit? As against the county, the obligee 
of the bond, it has been held that the official’s violation of the 
statute, designed for the protection of the county, cannot be taken 
advantage of by the bank’s surety so as to secure a prorating.® 
Moreover, in spite of his violation of the statute, the officer, sub- 
ordinately to the county’s claim for complete relief, might be 
subrogated to the county’s claim against the bank.® This would 
depend on the importance attached to the doctrine of in pari 
delicto,"° for the treasurer could well argue that the general credi- 
tors of the bank would not be improperly prejudiced by a wrong 





Co., 137 La. 422, 68 So. 748 (1915) ; Knaffl v. Knoxville Banking & Trust Co., 133 
Tenn. 655, 182 S. W. 232 (1915). But see Cole v. Myers, 100 Neb. 480, 160 N. W. 
894 (1916), in which it was made, in part at least, the basis of the decision, as 
well as in those cases relying upon it. See note 74, infra. 

68 Commissioner v. Chelsea Sav. Bank, 161 Mich. 691, 125 N. W. 424, 127 N. W. 
351 (1910). Nor can the bank’s surety take advantage of a statute forbidding 
deposits of public funds in excess of a percentage of the bank’s paid-in capital. 
People of Sioux County v. National Surety Co., 276 U. S. 238 (1928); Scotts Bluff 
Co. v. First Nat. Bank, 115 Neb. 273, 212 N. W. 617 (1927). 

69 Ordinarily, perhaps, the question would not arise. If the officer himself is 
liable to the county only for the excess amount, the county’s dividend would not 
usually satisfy the county’s claim. The point, however, might become of conse- 
quence where the treasurer is absolutely liable for the public funds and in addition 
is forbidden to deposit more than a certain percentage of the bank’s paid-in capital. 

70 In In re Stinger’s Estate, 61 Mont. 173, 201 Pac. 693 (1921), a guardian 
made an unwarranted loan of funds, but after full payment to the ward and 
despite the “clean hands” argument, was subrogated to the ward’s claim against 
the maker of the note. In State ex rel. Davis v. People’s State Bank of Anselmo, 
111 Neb. 136, 198 N. W. 1018 (1924), a county treasurer, who made an improper 
deposit in excess of 50 per cent of the paid-up stock of the bank, but who appar- 
ently had not reimbursed the county, was as representative of the county allowed 
recovery against the state depositors’ guaranty fund. See Aetna Casualty & Surety 
Co. v. Village of Maywood, 262 Ill. App. 206, 221 (1931), cert. denied, Ill. Sup. Ct., 
Oct., 1931 term: “As between the bank which failed to repay money deposited 
with it and a village treasurer who made the mistake of trusting the bank when 
technically she ought not to have done so, there can be no question in a court 
of conscience as to which would have the superior equities, ...” (Italics in- 
serted). Cf. Forest County v. Poppy, 193 Wis. 274, 213 N. W. 676 (1927). But 
cf. Rowley v. Towsley, 53 Mich. 329, 19 N. W. 20 (1884). In Wilkinson v. Bab- 
bitt, Fed. Cas. No. 17,668 (W. D. Mo. 1877), an internal revenue deputy collector, 
in violation of law, deposited funds in a bank that failed. The collector was 
forced to pay but was denied subrogation to the government’s preferred claim 
against the bank. This decision is particularly obnoxious, since the collector was 
apparently not privy to the deputy’s act and was really only a surety for the 
deputy. 
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which was to the county and not to them, and which presumably 
increased the assets of the estate. But assuming that the treas- 
urer has subrogation against the bank itself, does it follow, when 
the bank’s surety is involved, that the treasurer should be given 
preferred subrogation? Cannot the surety say to the treasurer, 
with considerable plausibility, that it had every reason to expect 
that the statutory limit would not be exceeded, and that it would 
be prejudicially affected by the treasurer’s preferred subrogation? 
Thus, if $10,000 is the amount of the bond and the deposits are 
$12,000, while the rate of dividend is 20 per cent, the treasurer 
who pays $2,000 will be made whole and there will be only $400 
for the bank’s surety, whereas, if the limit had not been exceeded, 
the bank’s surety would have received much more.”* On this line 
of reasoning there would be prorating of the county’s dividend as 
between the treasurer and the depositary surety.” 

However the previous question be answered as to the treasurer 
himself, it does not necessarily follow that his surety will not oc- 
cupy a position superior to the depositary surety. The argument 
may be made that the illegal act of the treasurer was not the 
“proximate cause” of the loss as between himself and the bank 
since the bank could have carried out its full obligation to the 
county despite the illegal deposit, and that as between the two 
innocent sureties of the principals the one whose principal’s de- 
fault was the “ proximate cause” should be postponed.” Or a 
slightly different argument might be employed. If the treasurer, 
despite his violation of law, may have full recourse against the 
bank, then, following the usual rule, the sureties should stand in 
the same relation inter se as the principals themselves stand. 
On the other hand, if the treasurer is denied such recourse solely 
on grounds of public policy, his surety is not properly affected by 





71 Probably not $2000, since if the excess deposit had not been made, the 
assets would likely be less and consequently the dividend rate smaller. 

72 Compare United States Fid. & Guar. Co. v. Title Guar. & Surety Co., 200 
Fed. 443 (D. Md. 1912). But cf. State ex rel. Davis v. People’s State Bank of 
Anselmo, 111 Neb. 136, 198 N. W. 1018 (1924) ; Cleary v. Fidelity & Dep. Co., 117 
Neb. 478, 221 N. W. 107 (1928). 

73 United States Fid. & Guar. Co. v. Title Guar. & Surety Co., 200 Fed. 443 
(D. Md. 1912). Compare the cases holding that where two tortfeasors are liable 
to a third person, the one with the “last clear chance” to avoid the injury may 
have complete indemnity from the other. See Leflar, Contribution and Indemnity 
Between Tortfeasors (1932) 81 U. oF Pa. L. REv. 130, 151. 
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these considerations and he should be treated as if the treasurer 
did have such complete recourse. So far as the actual decisions 
go there is a sharp split, some allowing the depositary surety the 
proportion of the dividend that the amount of its bond bears to the 
total claim of the county, the balance going to the official’s 
surety,’* while others give the treasurer’s surety the preferred 
claim to the entire dividend.” 


LIABILITY INSURERS 


While the matter of subrogation of the liability insurer raises 
certain points that might have been considered previously, the 
entire subject has been postponed for separate treatment, due to 
certain peculiarities not present in the situations already reviewed. 

What is the nature of a liability policy? Before the advent of 
fairly recent legislation the usual policy was a contract indemnify- 
ing the insured, not against liability but against loss, and, in con- 
sequence, it followed that the insurer was not liable until the in- 
sured paid off his liability to the third person; the so-called “ no 
action ” clause compelled this result.”* In other words, the tort- 
feasee was neither the insured nor the beneficiary of the policy. 


Since this result permitted the escape of the insurer when the 
insured tortfeasor was insolvent, there were enacted statutes of 
various types “ all designed to prevent that escape and to afford 
the tortfeasee the benefit of such contracts for which the insurer 
had been paid. The statute may require the policy to be written 
so as to make the injured person a beneficiary as well as the in- 





74 United States Fid. & Guar. Co. v. McClintock, 26 F.(2d) 944 (D. Wyo. 1927) 
(subsequently overruled on other points by Jenkins v. National Surety Co., 277 
U. S. 258 (1928)); Ortonville v. Hahn, 181 Minn. 271, 232 N. W. 320 (1930) 
(statute relieved officer for funds lawfully deposited); Cole v. Myers, 100 Neb. 
480, 160 N. W. 894 (1916) (officer apparently liable only for excess deposit) ; 
Minshull v. American Surety Co., 141 Wash. 440, 252 Pac. 147 (1927) (under 
state law treasurer liable even for funds lawfully deposited). 

75 National Surety Co. v. Salt Lake County, 5 F.(2d) 34 (C. C. A. 8th, 1925) 
(stress laid upon fact that the treasurer was obligee of the bank’s bond and sug- 
gested the answer might be different if bond had run to the county); Aetna 
Casualty & Surety Co. v. Village of Maywood, 262 Ill. App. 206 (1931), cert. 
denied, Ill. Sup. Ct., Oct., 1931 term (the most fully considered case), (1931) 26 
Itz. L. Rev. 448, 684. 

76 See VANCE, INSURANCE § 178. 

77 Ibid. 
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sured in somewhat the same fashion as a fire policy issued to a 
mortgagor and made payable to the mortgagee. On the other 
hand, the policy may be required to be virtually an indemnity 
against liability, although the maturity of the obligation may be 
conditioned on judgment against the insured, with provisions 
therein making the benefit of the contract, really an asset of the 
insured for which he has paid, available to the tortfeasee by a 
process in the nature of execution even though it may be sought 
by a separate action against the insurer. The point, however, 
must be emphasized that the insurer is not an insurer of the tort- 
feasee, nor, since the paying insurer obviously has no recourse 
against the insured, a surety of the tortfeasor. It follows that the 
insurer cannot seek subrogation to the tortfeasee’s remedy against 
others; like other insurers it seeks normally subrogation to the 
insured’s, the tortfeasor’s, remedy against others. 

This introduction leads to the question: when may a paying 
tortfeasor have recourse against a third person? As obviously the 
problem is too large to be treated here in detail, suffice it to state 
that in certain cases he may obtain complete and in others con- 
tributive reimbursement from another. But in many cases where 
two tortfeasors appear to stand on a parity, contribution will be 
denied upon reasons of policy which must be regarded as ques- 
tionable, except possibly when the two are conscious and wilful 
wrongdoers.”* Their weakness is attested by the fact that the 
same arguments of public policy have not been sufficiently strong 
to invalidate liability policies, even those insuring against the 
consequences of one’s personal negligence.” The inconsistency of 
these two positions is probably an historical accident. 

With regard to subrogation the law is clear that if and when the 
tortfeasor is entitled either to contribution or complete indemnity 
from his fellow, his liability insurer will be subrogated, partially 
or completely as the case may be, against the co-tortfeasor.*° 
Thus, if an employer is rendered liable solely by the negligence of 





78 The whole subject is ably treated by Leflar, supra note 73. 

79 Messersmith v. American Fid. Co., 232 N. Y. 161, 133 N. E. 432 (1921). 

80 Underwriters at Lloyds of Minneapolis v. Smith, 166 Minn. 388, 208 N. W. 
13 (1926); Frankfort Gen. Ins. Co. v. Milwaukee Elec. Ry. & Light Co., 169 Wis. 
533, 173 N. W. 307 (1919) (two tortfeasors liable through negligence of their 


respective employees). 
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his employee, his liability carrier will be subrogated to the em- 
ployer’s right of complete indemnity.** The employer is virtually 
the surety of the employee and, as the indemnitor of a surety, the 
insurer is subrogated to the surety’s right against his principal.* 
Conversely, if, as between A and B, B would be entitled to com- 
plete indemnity from A, then A’s insurer would have no relief 
against B. 

Can, however, the liability insurer of one tortfeasor force con- 
tributive or total reimbursement from the insurer of the other? * 
Let us assume, as has been held, that the insurer of one employer, 
A, is subrogated to the latter’s claim for contribution against an- 
other employer, B, where the injury occurred through the negli- 
gence of the respective employees of the two.** If B then pays the 
contributive share to A’s insurer, he may secure indemnity from 
his own insurer with the result that the loss is shared by the two 
insurers. Suppose, however, that B is insolvent. In the absence 
of the statutes previously referred to, and under the old type of 
policy, no way seems open to either A or A’s insurer to compel B’s 
insurer to contribute, since even the tortfeasee had no remedy 
against the latter.*° Will the result be different under a policy 
containing the provisions required by the statute? A fairly typi- 
cal enactment requires insertion of a provision to the effect that 
insolvency or bankruptcy of the insured shall not release him from 
payment of damages for injury or loss suffered during the life of 
the policy, and that in case judgment shall be secured against the 
insured, then action may be brought against the company “ by 


the injured person or his heirs or personal representatives ”’.*° 





81 Steinfield v. Massachusetts Bonding & Ins. Co., 79 N. H. 422, 111 Atl. 303 
¢i920) ; see Leflar, supra note 73, at 148. 

82 Hackensack Brick Co. v. Borough of Bogota, 86 N. J. Eq. 143, 97 Atl. 725 
(1916). 

83 While not strictly in point, see the interesting case of New York Cons. R. R. 
v. Massachusetts Bonding & Ins. Co., 193 App. Div. 438, 184 N. Y. Supp. 243 
(1920), aff'd without opinion, 233 N. Y. 547, 135 N. E. 912 (1922), where the same 
company was insurer of both. 

84 Frankfort Gen. Ins. Co. v. Milwaukee Elec. Ry. & Light Co., 169 Wis. 533, 
173 N. W. 307 (1919). 

85 But cf. Beacon Lamp Co. v. Travellers Ins. Co., 61 N. J. Eq. 59, 47 Atl. 579 
(1900), modified on appeal, Travellers Ins. Co. v. Moses, 63 N. J. Eq. 260, 49 Atl. 
720 (1901). 

86 Cal. Stat. 1919, c. 367. 
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It may be thought that such an act, designed primarily to protect 
the tortfeasee, may not have been phrased in terms broad enough 
to aid the other tortfeasor, and consequently his insurer by subro- 
gation.*” If A may recover contribution from B, he is really a 
surety in part for the latter, and hence upon payment to the judg- 
ment creditor should be partially subrogated to the latter’s statu- 
tory remedy against B’s insurer. If one of two principal debtors, 
each of whom is bound to the other to pay one-half the debt, gives 
a mortgage to the creditor and later transfers the property to one 
who assumed the grantor’s obligation, it would seem that the other 
principal, upon full payment, should be contributively subrogated 
not only to the mortgage, but also to the personal obligation of the 
grantee to the creditor. The grantee, as between himself and the 
grantor, has become the principal obligor; likewise B’s insurer is 
primary obligor as to B. On this theory A’s insurer would be sub- 
rogated to A’s right of subrogation against B’s insurer with the 
result that contribution is worked out between the two insurers. 
But even a rejection of this idea, based upon the premise that the 
tortfeasee is the beneficiary of the policy, does not exhaust the 
possibilities. If the policy permitted by the statute indemnifies 
against liability,** then, despite the fact that A is not the “ person 
injured ” within the meaning of the statute so that he cannot bring 
an independent action on the policy, it does not follow that he 
cannot by garnishment against his fellow reach the insurance con- 
tract which is the latter’s asset,®® and one that should now be avail- 
able to A only, since performance of the contract would enure 
only to his benefit and not to general creditors of the insured.” 
On this theory A’s insurer, by subrogation to A’s remedy, could 





87 Metropolitan Casualty Ins. Co. v. Union Indemnity Co., 229 App. Div. 827, 
242 N. Y. Supp. 807, 243 N. Y. Supp. 904 (1930), aff'd without opinion, 255 N. Y. 
591, 175 N. E. 326 (1931), (1931) 16 Corn. L. Q. 400. 

88 See VANCE, INSURANCE § 178. 

89 Anoka Lumber Co. v. Fidelity & Cas. Co., 63 Minn. 286, 65 N. W. 353 
(1895) ; Maryland Casualty Co. v. Peppard, 53 Okla. 515, 157 Pac. 106 (1915) ; 
Hoven v. Employers’ Liability Assur. Corp., 93 Wis. 201, 67 N. W. 46 (1896). Or 
by a bill in equity. Capelle v. United States Fid. & Guar. Co., 80 N. H. 481, 120 
Atl. 556 (1922). 

90 Anoka Lumber Co. v. Fidelity & Cas. Co., 63 Minn. 286, 65 N. W. 353 
(1895) ; see 1 WitLtiston, ContrRAcTs §§ 362-64; cf. Merchants’ Mut. Auto Ins. Co. 
v. Smart, 267 U.S. 126 (1925). But cf. Voss v. Stranahan, 248 Mich. 390, 227 N. W. 
542 (1929), (1930) 28 Micu. L. REv. 1060. 
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also force contribution from B’s insurer. If such contributive 
relief is not possible, the result is that the tortfeasee, by collecting 
in full from A or A’s insurer, may throw the entire loss upon 4, to 
remain there if perchance A has no insurer, or upon A’s insurer 
while B’s insurer goes scot-free. The more or less capricious 
choice of the tortfeasee may determine the ultimate situation, and 
the way is again open to collusion.” 

Suppose that A is liable to the tortfeasee solely on the doctrine 
of respondeat superior while B is personally negligent. If A pays, 
he can recover complete indemnity from his employee. If con- 
tribution is permissible between that employee and B, then, since 
the employee and B are co-principals, A, and consequently A’s in- 
surer by subrogation to A’s claim, should be able to obtain at least 
contributive subrogation against B, following the usual rule that a 
surety — and A is virtually a surety for his employee — stands in 
the position of his principal against the co-principal as respects 
subrogation to the claim of the creditor. But should not A in this 
case be entitled to complete subrogation against B? A is person- 
ally innocent while B is personally negligent. If, as has been seen, 
the contractual surety of a fiduciary is completely subrogated 
against the one who colludes with the fiduciary and also against 
a quasi-surety where the latter is merely negligent,” one may 
urge that the involuntary surety A, should be completely subro- 
gated to the tortfeasee’s claim against B. The latter’s personal 
wrong in conjunction with the wrong of A’s employee has created 
A’s liability.°* Conversely B and B’s insurer would have no claim 
against A. 

We may now consider a situation and a jurisdiction where 
contribution is denied between the tortfeasors on assumed 
grounds of policy, although otherwise A and B are on a parity, 
and both are personally negligent. A’s insurer pays the tort- 
feasee. Relief against B, partial or entire, has been denied the 
insurer for the simple reason that A had no claim to which his in- 





91 It is one of the serious objections to the cases denying contribution between 
tortfeasors that such collusion is rendered possible. See Leflar, supra note 73, 
at 137. 

92 See pp. 982, 983, supra. 

93 In Sutton v. Champagne, 141 La. 469, 75 So. 209 (1917), a parent, liable 
by statute for the torts of his child, was given complete indemnity against the 
person whose negligence codperated with the child’s. 
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surer may be subrogated.** While the result seems prima facie 
logical, it violates the good sense of the old maxim ratione ces- 
sante, cessat lex. The stated reasons for denying contribution 
between the tortfeasors themselves have no application to the in- 
surer, who is innocent of any wrong and whose every interest is 
opposed to the commission of wrong.” Nor is there validity to 
the argument, sometimes employed, that the rule against con- 
tribution should not be evaded by an assignment of the tortfeasee 
to a straw man who pays with funds furnished by the tortfeasor,*® 
since the insurer pays out its own money without chance for reim- 
bursement from its own insured. Exonerating the co-tortfeasor is 
at the expense of the insurer, not of the tortfeasor. The insured 
tortfeasor escapes the actual burden through the validity of the 
insurance contract and not by an evasion of the rule against con- 
tribution. The insurer’s claim for relief is not stained by his own 
turpitude or wrong. If the rule between the tortfeasors is based 
upon its supposed deterrent effect, surely that purpose can be bet- 
ter consummated by imposing an obligation upon the tortfeasor to 
the insurer of the co-tortfeasor. Since denial of contribution is 
based not upon the merit of the defendant but the demerit of the 


plaintiff, there appears reason for allowing contributive relief to 
the insurer against the other tortfeasor, whose conduct has con- 
tributed to the liability of the insurer. Judicial support for such 
a conclusion is to be found in a New York decision which, while 
not squarely in point,°’ suggests that where the two tortfeasors 
can be considered on a parity the law should treat the case for 





984 Adams v. White Bus Line, 184 Cal. 710, 195 Pac. 389 (1921), but cf. Salter 
v. Lombardi, 116 Cal. App. 602, 3 Pac.(2d) 38 (1931); United States Cas. Co. v. 
Cincinnati, N. O. & T. P. Ry., 218 Ky. 455, 291 S. W. 709 (1927); Fidelity & Cas. 
Co. v. Christensen, 183 Minn. 182, 236 N. W. 618 (1931), (1932) 27 Inv. L. Rev. 
78, (1932) 30 Micu. L. Rev. 804; Leflar, supra note 73, at 144; Fiorentino v. 
Adkins, 9 N. J. Misc. 446, 154 Atl. 429 (1931) ; Royal Indemnity Co. v. Becker, 122 
Ohio St. 582, 173 N. E. 194 (1930), (1931) 79 U. oF Pa. L. REv. 507 (nor by be- 
coming supersedeas surety of the tortfeasor did the liability insurer better his 
position, although as surety to the tortfeasee it was insisting on subrogation to the 
claim of the tortfeasee and disclaimed subrogation through the tortfeasor. But cf. 
Smith v. Fall River Joint Union High School Dist., 26 Pac.(2d) 37 (Cal. App. 
1933)) ; Cain v. Quannah Light & Ice Co., 131 Okla. 25, 267 Pac. 641 (1928). 

95 Cf. Schubert v. Schubert Wagon Co., 249 N. Y. 253, 164 N. E. 42 (1928). 

96 See Leflar, supra note 73, at 141. 

97 White Plains v. Ellis, 113 Misc. 5, 184 N. Y. Supp. 444 (1920), aff'd without 
opinion, 200 App. Div. 869, 192 N. Y. Supp. 920 (1922). 
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the protection of the insurer as if the insured did have a claim for 
contribution.** An earlier New York case lends further support 
to this view.°® An appeal surety of one tortfeasor was allowed 
contributive relief against the other tortfeasor, although the 
wrongdoers were intentional and malicious. The opinion is sig- 
nificant, for, while admitting that contribution would be denied 
between the tortfeasors, it declared that the surety did not come 
within the same reprobation of the court. 
Stephen I. Langmaid. 


UNIVERSITY OF CALIFORNIA 
SCHOOL OF JURISPRUDENCE. 





88 Inasmuch as insurance is doubtless invalid which would protect one against 
liability founded on wilful and conscious wrongdoing directed to the consummation 
of injury, the problem will not arise in that case. 

89 Kolb v. National Surety Co., 176 N. Y. 233, 68 N. E. 247 (1903). While Smith 
v. Fall River High School Dist., 26 Pac.(2d) 37 (Cal. App. 1933), did not perhaps 
call for an opinion on the measure of recourse, certain statements may be thought to 
indicate that the appeal surety of one tortfeasor would be allowed complete recourse 
against the other. See also Agren v. Staker, 46 Idaho 36, 267 Pac. 460 (1928). 
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SOME SUGGESTED REFORMS IN THE APPLICATION OF THE PAROL 
EVIDENCE RULE TO INSURANCE ConTRACTS. — An insurance agent sells 
an inmate of an insane asylum a life policy containing a provision that 
it is void if the assured has been confined to any hospital during the past 
five years. An ignorant laborer, applying for life insurance, reminds 
the medical examiner, who is also his personal physician, of his kidney 
ailments; the doctor says the trouble will clear up and inserts in the 
application, which the assured signs, the statement that the applicant 
has not recently suffered from any disease.” A solicitor of fire insur- 
ance fails to inquire about the title to the property and, in ignorance 
of the fact that it is mortgaged, issues a policy which by its terms is 
therefore void.* In none of these instances does the assured read his 
policy. All the cases of which these are representative present the basic 
difficulty that the written instrument does not embody the terms to 
which the parties would have consented if full disclosure of the facts 
had been made. Some courts have attempted a solution of the problem 
by applying the parol evidence rule as strictly as in ordinary contract 
situations, to defeat the putative intention of the parties.* Others have 
enlarged the category of situations in which parol evidence will be per- 
mitted to contradict the written policy, according to their judgment of 
typical instances in which the company is more likely to be at fault than 
the assured.® In adopting the latter course they usually speak in terms 
of waiver and estoppel, and sometimes appear to be taking a short cut 
to equitable reformation.* The confusion in the cases, however, indi- 
cates that a preventive technique designed to minimize the occurrence 
of misunderstandings would be more fruitful.” 

In the existing state of the law the parol evidence rule, strictly or 
liberally applied, does perform a necessary function in preventing fraud 
or mere inaccuracies of memory from introducing an undesirable degree 
of uncertainty into insurance contract relations. But the theoretical 





1 Bible v. John Hancock Mut. Life Ins. Co., 256 N. Y. 458, 176 N. E. 838 (1931) 
(judgment for plaintiff). 

2 Lindstrom v. National Life Ins. Co., 84 Ore. 588, 165 Pac. 675 (1917) (judg- 
ment for plaintiff reversed on other grounds than parol evidence rule). 

8 Arthur v. Palatine Ins. Co., 35 Ore. 27, 57 Pac. 62 (1899) (judgment for 
plaintiff) . 

4 See cases cited in note 13, infra. 

5 See cases cited in notes 15, 21, 24, infra. 

6 To grant “ reformation ” in the law suit by admitting parol evidence to alter 
the terms of the policy is generally undesirable, for the issues are left to the jury in- 
stead of to a judge who, in experience and impartiality, is more capable of weighing 
the relative merits of written and oral evidence. Moreover, a stronger burden of 
proof is required in equity than at law. See 2 Wittiston, CoNTRACTS (1920) § 750. 
However, the courts do not admit that, when they use the language of waiver and 
estoppel, they are in effect allowing reformation. Nor are they accurate in applying 
waiver and estoppel to insurance. See Vance, Waiver and Estoppel in Insurance 
Law (1925) 34 YALE L. J. 834. 

7 This discussion is based principally on a study of the cases in Oregon, New 
York, and the United States Supreme Court. Oregon was formerly extremely 
liberal to the assured, while New York has been moderate, and the Supreme Court 
strict in adhering to the parol evidence rule. 
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justification of the rule, based upon the “ integration ” of prior negotia- 
tions into the final agreement,*® while applicable to ordinary contracts, is 
here quite unrealistic.® In the commoner forms of insurance the assured 
accepts a policy which, being completely standardized except for a few 
options which are themselves standardized, is in many respects a com- 
modity rather than a contract.1° The acceptance is ordinarily accom- 
panied by only the vaguest knowledge of the policy’s contents. Further- 
more, although in the formation of other kinds of contracts embodying 
such complicated terms and phraseology, both parties would normally 
participate by their attorneys, that is probably seldom done in this 
situation. An appraisal of the best technique for disposing of the prob- 
lem may thus rest simply upon the particular considerations involved in 
each case without fear of violating the true basis of the rule in its ap- 
plication to contracts generally. 

The practical value of the doctrine appears in somewhat different 
aspects in the four types of situations under which most of the litigation 
arises. Clearest is the case where, prior to the delivery of the policy, an 
agent makes a definite oral agreement inconsistent with its terms, as, 
for example, that the insured premises may be left vacant.1* The as- 
sured’s unbusinesslike reliance upon the agent’s oral statement of the 
contract gives him slight claim to the solicitude of the court; and to 
allow such a promise validity wholly deprives the company of the clear 
definition of its risk which the policy was intended to afford. Especially 
is the door opened to fraudulent or mistaken claims.’* Not only may 


the unsupported word of the plaintiff be given too ready credence by a 





8 Professor Wigmore states that the basis of the rule is the express or implied 
agreement that a certain statement (written or oral) shall contain all the terms of 
the contract. See 5 WicmMoreE, EvieNce (1923) § 2425. Professor Williston sug- 
gests that the rule would not apply to a parol waiver of a clause in the policy, be- 
cause such may be considered a collateral agreement which was not put into the 
document because of the standardized form of the latter. See 2 WiLListon, Con- 
TRACTS § 749. But this assumes the willingness of the company to allow a departure 
from the policy, and knowledge by the assured that the promise differs from the 
writing, neither of which is likely to be true. 

® See, e.g., Glens Falls Ins. Co. v. Michael, 167 Ind. 659, 677, 74 N. E. 964, 969 
(1905) ; Pfiester v. Missouri State Life Ins. Co., 85 Kan. 97, 102, 116 Pac. 245, 247 
(1911) ; Virginia Fire & Marine Ins. Co. v. Richmond Mica Co., 102 Va. 429, 433, 
46 S. E. 463, 464 (1904); Welch v. Fire Ass’n of Phila., 120 Wis. 456, 467-68, 98 
N. W. 227, 230-31 (1904). 

10 See RicHARDS, INSURANCE (4th ed. 1932) 176; Glens Falls Ins. Co. v. Michael, 
167 Ind. 659, 677, 74 N. E. 964, 969 (1905); Note (1925) 35 YALE L. J. 203, 208. 

11 See Weidert v. State Ins. Co., 19 Ore. 261, 24 Pac. 242 (1890) (rule applied) ; 
cf. Home Fire Ins. Co. v. Wilson, 109 Ark. 324, 159 S. W. 1113 (1913) (rule ap- 
plied where agent agreed on behalf of the company to see that the property was 
kept covered). : 

12 One of the most important practical purposes of the parol evidence rule is to 
control the jury, and prevent proof of a contract by untrustworthy testimony. See 
McCormick, The Parol Evidence Rule as a Procedural Device for Control of the 
Jury (1932) 41 YALE L. J. 365, 367; cf. THAYER, PRELIMINARY TREATISE ON THE 
Law or EviENCE (1898) 409. Professor Wigmore’s emphasis on the doctrine as 
one of substantive law rather than of evidence seems to take too little account of 
this factor. See McCormick, supra, at 378; cf. 5 WicMorE, EvIDENCE § 2400. 
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biased jury, but the testimony of the agent may be an inadequate check 
on the plaintiff’s imagination, for his interest lies in part with his client. 
Hence most courts would probably decide that the parol evidence rule 
applied,’* although, since the policy did not represent the agreement 
actually made, reformation might be had if the oral promise was within 
the agent’s authority.'* 

In the second type of situation involving the parol evidence rule, 
where the agent knows of a fact which constitutes a breach of condi- 
tion, most jurisdictions hold that the company is thereby deprived of 
its defense.'° The harshness of allowing the insurer to take advantage 
of its agent’s carelessness or misconduct appears, however, to lead the 
courts to underestimate the risk of facilitating frauds upon the com- 
pany in this situation. Because of the ordinary bias of the jury against 
the insurer, the ruling in effect places upon the defendant the difficult 
burden of proving want of knowledge in its agent. This danger would 
seem to warrant tipping the scale in favor of enforcing the condition, 
since otherwise the parties are equally at fault: the company should 
have compelled its agent to disclose the information received,'® while, 
on the other hand, the assured should have read his policy. The New 
York Court of Appeals, in Bible v. John Hancock Mutual Life Ins. 
Co.,1" suggests that, under a provision that the agent may not waive any 
terms of the policy, his knowledge will raise an estoppel if existing 





13 Insurance Co. v. Mowry, 96 U. S. 544 (1878); Metzger v. Aetna Ins. Co., 
229 App. Div. 26, 240 N. Y. Supp. 755 (1930) ; see VANCE, INSURANCE (2d ed. 1930) 
529; cases cited in note 11, supra. But cf. McMaster v. New York Life Ins. Co., 
183 U.S. 25 (1901). Sometimes the courts do not recognize that the agent is mak- 
ing a promissory representation, and, by construing the representation as one of 
fact, make out an estoppel. £.g., Sovereign Camp W. O. W. v. Richardson, 151 
Ark. 231, 236 S. W. 278 (1921), (1922) 31 YALE L. J. 778. 

14 See VANCE, INSURANCE 218; cf. International Ferry Co. v. American Fid. Co., 
207 N. Y. 350, 101 N. E. 160 (1913) ; Lewitt & Co. v. Jewelers Safety Fund Soc., 
249 N. Y. 217, 164 N. E. 29 (1928). These cases are perhaps distinguishable since 
they involve merely the identification of the property covered. Equity might de- 
cline to reform the document as to conditions on the ground that it would cause a 
departure from the standard policy law. Cf. Mishiloff v. American Cent. Ins. Co., 
102 Conn. 370, 377, 128 Atl. 33, 36 (1925). 

15 E.g., Swain v. Macon Fire Ins. Co., 102 Ga. 96, 29 S. E. 147 (1897); Ger- 
mania Ins. Co. v. Wingfield, 22 Ky. L. 455, 57 S. W. 456 (1900) ; Improved-Match 
Co. v. Michigan Mut. Fire Ins. Co., 122 Mich. 256, 80 N. W. 1088 (1899) ; Hartley 
v. Pennsylvania Fire Ins. Co., 91 Minn. 382, 98 N. W. 198 (1904); Van Schoick v. 
Niagara Fire Ins. Co., 68 N. Y. 434 (1877); Lewis v. Guardian Fire & Life Ass. 
Co., Ltd., 181 N. Y. 392, 74 N. E. 224 (1905); Bergeron v. Pamlico Ins. & Bank- 
ing Co., 111 N. C. 45, 15 S. E. 883 (1892). See RicHarps, INSURANCE §§ 117, 127; 
Maxwell, Waiver or Estoppel to Assert a Forfeiture for Breach of a Condition in 
an Insurance Contract (1929) 3 Ass’N oF Lire Ins. CouNsEL Proc. 261, 280. The 
contrary view is set forth in the leading case of Northern Ass. Co. v. Grand View 
Bldg. Ass’n, 183 U. S. 308 (1902). Accord: Penman v. St. Paul Fire & Marine 
Ins. Co., 216 U. S. 311 (1910) ; see Lumber Underwriters v. Rife, 237 U. S. 605, 
609 (1915). The federal view is said to be followed only in Massachusetts and New 
Jersey. See RicHArps, INSURANCE § 118. 

16 The hierarchy of agents is so complex that it is impossible to prevent some 
such misconduct by agents. See Maxwell, supra note 15, at 272, 302-03. 

17 256 N. Y. 458, 463-64, 176 N. E. 838, 840 (1931). 
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before the issuance of the policy, but not if acquired after the delivery 
thereof. This distinction seems without basis, for in either case the 
binding force of the document upon the assured is based, theoretically, 
upon his assent after reading it. 

Where, through the alleged fault of the agent or medical examiner, 
the application contains misstatements, despite disclosure of the truth 
by the assured, there is likewise much opportunity for fraud if the 
plaintiff may attempt to show that it is not a true record of the repre- 
sentations made by the applicant. Moreover, the assured is yet more 
obviously blameworthy than in the previous instances, for the applica- 
tion is simpler to read than the policy, and the importance of reading 
it should have been impressed upon him by his signing it. But even 
the Supreme Court of the United States, despite its normally strict 
adherence to the parol evidence rule,'* formerly held that the claimant 
might rebut the company’s defense of misrepresentation in the applica- 
tion; 1° and while those decisions have been overruled,”° the majority 
of state courts still so hold.2* The argument that the representations 
were made by the agent and not by the applicant furnishes the courts 
some logical justification for their result.?* 

In the fourth type of situation, where the agent is unaware of the 
fact causing a breach of condition, the contract could not even be re- 
formed,?* for there was never any other agreement than that implied 
from the acceptance of the policy. Ner is it sound to invoke waiver and 
estoppel, since the agent made no representations and had no knowledge 
on which a waiver can be predicated. The sole question is whether or 
not the company is obliged to make inquiry, and several jurisdictions 
have held that it is.** 





18 Compare note 15, supra. 

19 Insurance Co. v. Wilkinson, 13 Wall. 222 (U. S. 1872); New Jersey Mut. 
Life Ins. Co. v. Baker, 94 U. S. 610 (1876) ; cf. Insurance Co. v. Mahone, 21 Wall. 
152 (U. S. 1874) (reversed on other grounds). But during the same period the 
parol evidence rule was held applicable to insurance in a different situation. Cf. 
Insurance Co. v. Lyman, 15 Wall. 664 (U.S. 1873). 

20 New York Life Ins. Co. v. Fletcher, 117 U. S. 519 (1886); Aetna Life Ins. 
Co. v. Moore, 231 U. S. 543 (1913) ; Prudential Ins. Co. v. Moore, 231 U. S. 560 
(1913). 

21 E.g., Stone v. Hawkeye Ins. Co., 68 Iowa 737, 28 N. W. 47 (1886); Grattan 
v. Metropolitan Life Ins. Co., 80 N. Y. 281 (1880) ; Walker v. Fireman’s Fund Ins. 
Co., 114 Ore. 545, 234 Pac. 542 (1925) (reversing on other grounds) ;.see RICHARDS, 
INSURANCE § 117. Contra: Dawsons, Ltd. v. Bonnin, [1922] 2 A. C. 413. 

22 See cases cited in note 21, supra; Insurance Co. v. Wilkinson, 13 Wall. 222 
(U.S. 1872). 

23 Mishiloff v. American Cent. Ins. Co., 102 Conn. 370, 128 Atl. 33 (1925); 
Boardman v. Insurance Co. of Pa., 84 Ore. 60, 164 Pac. 558 (1917); Foster v. 
Illinois Travelers Home Ins. Co., 156 Tenn. 436, 300 S. W. 7 (1927). 

24 Sharp v. Scottish Union & Nat. Ins. Co., 136 Cal. 542, 69 Pac. 615 (1902); 
Brunswick-Balke-Collender Co. v. Northern Ass. Co., 142 Mich. 29, 105 N. W. 76 
(1905); Johnson v. Rocky Mt. Fire Ins. Co., 70 Mont. 411, 226 Pac. 515 (1924); 
Arthur v. Palatine Ins. Co., 35 Ore. 27, 57 Pac. 62 (1899); Allesina v. London Ins. 
Co., 45 Ore. 441, 78 Pac. 392 (1904), infra note 27. Contra: Del Guidici v. Im- 
porters & Exporters Ins. Co., 98 N. J. L. 435, 120 Atl. 5 (1923); Hardin v. Liver- 
pool & London & Globe Ins. Co., 189 N. C. 423, 127 S. E. 353 (1925); Virginia 
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A clue to a possible resolution of the confusion prevailing in the cases 
may be found in the treatment accorded to the standard policy laws in 
Oregon and New York. Prior to the enactment of the Oregon statute 
the rule had been laid down, in Allesina v. London Ins. Co.,”* that the 
company was barred from asserting the “ sole and unconditional owner- 
ship ” clause as a defense when it had failed to inquire as to the title 
of the property insured. The insertion of that clause in the standard 
policy,°* however, was held to render the Allesina case inapplicable to 
the same facts.*7 Although the statute did not specifically require this 
result, the legislative sanction of the contract did away with much of 
the reason for the previous leniency toward the assured, based upon sus- 
picion of policy conditions as traps for the unwary.”* So thorough- 
going an insistence upon the terms of the policy itself is not, however, 
calculated to achieve practical justice, for there is little likelihood that 
the enactment of the standard policy law will alter the average holder’s 
disinclination to read the document, or extend his general knowledge 
of its contents. 

The New York act has been interpreted so as to work a more equi- 
table change in the law by emphasizing the application as the determina- 
tive document, at least as regards representations or warranties by the 
assured.2® The courts have found a basis for beneficent innovations in 
Section 58 of the Insurance Law, providing that any policy issued by 
a life company shall contain the entire contract, and that nothing not 
attached thereto shall be considered a part thereof.*° This provision 





Fire & Marine Ins. Co. v. Case Threshing Mach. Co., 107 Va. 588, 59 S. E. 369 
(1907); Oliker v. Williamsburgh City Fire Ins. Co., 72 W. Va. 436, 78 S. E. 746 
(1913). 

25 45 Ore. 441, 78 Pac. 392 (1904). 

26 Ore. Cope ANN. (1930) tit. 46, § 1801. The court may have been influenced 
by other provisions tending to reduce the risk of misconduct by the solicitor. Thus, 
agents must be licensed, and it is made a felony to falsify a statement in an appli- 
cation for the purpose of getting the fee. A fine of $100 is levied if the agent vio- 
lates any provision of the insurance law in selling a policy. Tit. 46, §§ 112, 126, 135. 

27 Finlon v. National Union Fire Ins. Co., 65 Ore. 493, 132 Pac. 712 (1913); 
Oatman v. Bankers’ Fire Relief Ass’n, 66 Ore. 388, 133 Pac. 1183, 134 Pac. 1033 
(1913). Apparently the change also operates, so as to prevent a waiver, where 
the agent knows of the breach of conditions. Cf. Greenberg v. German Am. Ins. 
Co., 83 Ore. 662, 160 Pac. 536, 163 Pac. 820 (1917). The principle of the Allesina 
case has, however, been applied to surety bonds, which are not regulated by statute 
in the same manner as insurance. Sykes v. Sperow, 91 Ore. 568, 179 Pac. 488 
(1919) ; see Rogers v. Maloney, 85 Ore. 61, 66-67, 165 Pac. 357, 359 (1917). 

28 See Van Schoick v. Niagara Fire Ins. Co., 68 N. Y. 434, 438 (1877). In sev- 
eral states the standard policy act has been held to prevent waiver or estoppel in 
respect to provisions required by the law. £.g., Del Guidici v. Importers & Ex- 
porters Ins. Co., 98 N. J. L. 435, 120 Atl. 5 (1923) ; Hardin v. Liverpool & London 
& Globe Ins. Co., 189 N. C. 423, 127 S. E. 353 (1925) ; see Hartley v. Pennsylvania 
Fire Ins. Co., 91 Minn. 382, 387, 98 N. W. 198, 199 (1914) ; Glens Falls Ins. Co. v. 
Michael, 167 Ind. 659, 685, 74 N. E. 964, 972 (1905) (dissent). Contra: Welch v. 
Fire Ass’n of Phila., 120 Wis. 456, 98 N. W. 227 (1904) (statute held to make 
agent’s knowledge imputable to company). 

29 For a more lengthy review of the recent New York cases, see RICHARDS, 
INSURANCE § 119. 

80 “Every policy of insurance issued . . . by any life insurance corporation 
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not only tends to cause the application to be attached to the policy, 
giving the assured a double check on its accuracy, but also prevents the 
company from relying as a defense upon statements of the applicant 
not incorporated into the policy.* Conversely, in Minsker v. John 
Hancock Mutual Life Ins. Co.,®? the statute was held to bind the as- 
sured to the statements contained in the application and attached to the 
policy, although wrongly recorded by the medical examiner.** Whether 
this result was ever intended to flow from a provision designed as a curb 
upon the companies is questionable,** but since the assured signed the 
application it does not seem unduly harsh to bind him thereby. In 
contradistinction to the Oregon decisions, and despite the decisive quality 
attached by the Minsker case to the written representations contained 
in the application, the old law as to estoppel of the company to assert a 
breach of condition stated in the policy is still apparently in effect in 
New York, even where Section 58 is applicable.*® , 

Stress upon the application as the binding document seems grounded in 
considerations of practical justice, and worthy of extension. Not only 
because it is apt to be briefer and simpler than the policy, but also be- 
cause the assured signs it, the application is more likely to be read by 
him. Furthermore, the emphasis thereon should tend to cause essential 





. . . shall contain the entire contract between the parties and nothing shall be in- 
corporated therein by reference to any constitution, by-laws, rules, application or 
other writings unless the same are endorsed upon or attached to the policy when 
issued; ... Any waiver of the provisions of this section shall be void.” N. Y. 
Ins. Law (1909) § 58. A similar clause in the Oregon law applies to all insurance 
issued. Ore. Cope ANN. (1930) tit. 46, §§$ 131, 801(a). But the application given 
the New York statute has apparently not been made in Oregon. 

31 Archer v. Equitable Life Ass. Soc., 218 N. Y. 18, 112 N. E. 433 (1916); 
Salamida v. John Hancock Life Ins. Co., 148 Misc. 702, 266 N. Y. Supp. 253 
(1933). 

82 254 N. Y. 333, 173 N. E. 4 (1930), criticized in (1931) 15 Minn. L. REv. 
595. The Minsker case overruled Sternaman v. Metropolitan Life Ins. Co., 170 
N. Y. 13, 62 N. E. 763 (1902). Cf. note 21, supra. In a case in which false state- 
ments were actually made, and the application was incorporated into the policy, 
the court had previously held that the representations could not be avoided, al- 
though the agent knew of their falsity. Stanulevich v. St. Lawrence Life Ass’n, 
228 N. Y. 586, 127 N. E. 315 (192¢). If, however, the applicant neither knew of 
nor signed the application, though it is attached to the policy, he is probably not 
bound by its contents, even if § 58 applies. Cf. Davern v. American Mut. Liability 
Ins. Co., 241 N. Y. 318, 150 N. E. 129 (1925) (liability insurance). The Oregon 
court so held where the statute was applicable, although not considered. Williams 
v. Pacific States Fire Ins. Co., 120 Ore. 1, 251 Pac. 258 (1926). 

33 Despite the fact that § 58 was inapplicable, a similar result was reached in a 
case of burglary insurance. Satz v. Massachusetts Bonding & Ins. Co., 243 N. Y. 
385, 153 N. E. 844 (1926) (false warranty known by the agent to be false). Ac- 
cord: Posnik-Nonas Co., Inc. v. United States Fid. & Guar. Co., 222 App. Div. 36, 
225 N. Y. Supp. 341 (1927). Kwiatkowski v. Brotherhood of Am. Yeomen, 243 
N. Y. 394, 153 N. E. 847 (1926), reached the same conclusion as the Minsker case, 
although the statute was not involved and the assured could not read English. 

84 The decision is criticized on this ground by Professor Leide. See Note 
(1931) 29 Micu. L. Rev. 344. 

35 In life insurance cases, since the adoption of § 58, the conditions in the 
policy have been held subject to estoppel as before. McClelland v. Mutual Life 
Ins. Co., 217 N. Y. 336, 111 N. E. 1062 (1916); Whipple v. Prudential Ins. Co., 
222 N. Y. 39, 118 N. E. 211 (1917). 
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facts to be recorded beyond dispute. Hence to enact, as to life insur- 
ance, that an application must be made, signed by the applicant, and 
attached to the policy, and that no representation or condition of liability 
shall be effective unless stated in the application would appear de- 
sirable,** especially since even the New York law may not apply to a 
condition set forth in the application as it does to a representation.*’ 
If the assured reads his own answers, as recorded, he will read conditions 
stated in the same document; and to recite the conditions briefly in the 
application for life insurance would not appreciably increase its size, for 
few are left.** 

There are greater practical difficulties in applying the same principle 
to fire and other common types of insurance. Applications are generally 
not taken for fire insurance, and are seldom signed by the applicant. 
The brokeraging of such insurance places the formation of the contract 
largely beyond the control of the company. Furthermore, since con- 
tracts of fire, theft, and similar insurance are made more speedily than 
life insurance, and are more a matter of business routine, impediments 
in the way of taking out policies would be resisted. The business habits 
thus opposing the company’s use of. the formal application would make 
it unfair to adopt the sweeping rule suggested in the case of life insur- 
ance, whereby only such conditions as were set out in the application 
would be available as matters of defense to the insurer. An intermediate 
step would be to hold the parties bound solely by representations and 
conditions set forth in the application only when the latter was in fact 


employed and attached to the policy. So far as such a provision might 
work a gradual change in method because of pressure exerted by the 
companies, it would approach a desirable goal. For, with the peculiar 





86 Difficulties would arise under the suggested legislation when the plaintiff 
sought reformation. Since an oral agreement, whether to waive a condition or 
warranty, which would be within the authority of the agent and yet at variance 
with the policy would be rare, due regard to the purpose of the statute would 
probably solve most cases. Misdescription of the property or person insured, how- 
ever, should be rectified, if known to the agent. Compare note 14, supra. The 
distinction between a warranty or representation and mere description of the 
property might often be difficult to draw. The test, for this purpose, should prob- 
ably be whether or not the mistake means a substantial difference in the risk. 
Reformation should also be allowed where the agent is clearly shown to have 
taken unfair advantage of a known infirmity of the assured, such as the inability 
to read, for in such a case the safeguards given the policyholder by the statute are 
useless. See Kwiatkowski v. Brotherhood of Am. Yeomen, 243 N. Y. 394, 396, 
153 N. E. 847 (1926). 

87 Despite the emphasis on the application in recent cases, there has been no in- 
dication that a different ruling would be made on the waiver of conditions if stated 
therein, and clearly the existing statute does not stress the application more than 
the policy. Yet the Oregon court, without citing the statutory provision, has 
held that the agent’s knowledge of a breach of condition stated in the application 
does not estop the company. Cranston v. West Coast Life Ins. Co., 63 Ore. 427, 
128 Pac. 427 (1912); cf. note 30, supra. 

38 The usual conditions are that the assured shall have been in good health and 
have paid the premium when the policy was delivered, that he shall not commit 
suicide within a specified time, and that he shall not have made false representa- 
tions. The last is not available after the period of contestability. 
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features of the insurance contract now recognized in the regulation of 
its terms, the provisions sanctioned by the state should be given as high 
a degree of certainty in operation as is assured to contracts generally. 
To secure this result the confusing body of law which grew up before 
regulation must be wiped out; this is necessarily the task of the 
legislature.*° 





THE PLEDGE OF BANK ASSETS TO SECURE Deposits. — The pledge 
of bank assets to secure a deposit,’ in origin probably a joint product 
of depositors’ misgivings and bank competition for funds,” is a phenome- 
non characteristic of the post-war period. With but few exceptions,*® 
the courts considering the problem have declared invalid the pledge 
given to secure a private deposit,* and, since the depression, the current 
of authority has likewise definitely swung towards a severe restriction 
of the device as applied to public funds.® Recent disapproval of both 
forms of the practice is reflected by two decisions in the present term 
of the Supreme Court, the one denying all power to a national bank to 
make a private pledge,® the other strictly limiting to statutory authori- 
zation the right of national banks to give security for deposits of gov- 
ernmental units.’ 

The judicial problem arises upon a demand of the receiver of the 
closed bank for return of the collateral, without an offer to restore the 
deposit in full,* requiring the court to determine whether the pledge was 





39 See Price, How Far Does Knowledge of an Agent Affect the Defense of 
Fraud in an Action on a Life Insurance Policy (1924) 18 Itt. L. REv. 377, 387. 
Previous legislation has been concentrated on defining the terms of the policy, and 
assuring the solvency of the company, and there has been no comprehensive treat- 
ment of the problem presented by the parol evidence rule. Thus, § 58 of the New 
York law seems to have been aimed principally at the practice of incorporating the 
corporate by-laws by reference. Only by an act which is clearly aimed at the evils 
here discussed can the courts be brought to reconsider the field as a whole. 


1 The scope of this Note is limited to the power of solvent banks to give such 
a pledge. It is assumed that in each case the bank officer had authority to act so 
far as the transaction was proper. 

2 Compare Fra. Comp. Laws (1927) § 173: officials are authorized “ to deposit 

. . the moneys of the state in such banks in the state as will offer the best in- 
ducement as to interest and security... .” See Texas & Pac. Ry. v. Pottorff, 54 
Sup. Ct. 416 (1934). 

3 Ahl v. Rhoads, 84 Pa. 319 (1877). In Ward v. Johnson, 95 Ill. 215 (1880), 
the transaction seems to have involved a loan and not a deposit. See City of 
Marion v. Sneeden, 54 Sup. Ct. 421, 422 (1934). A pledge to secure the deposit of 
funds of a closed bank by a state bank commissioner has been aguas. Snider v. 
Fulton, 44 Ohio App. 238, 184 N. E. 839 (1933). 

4 Baltimore & Ohio R. R. v. Smith, 56 F.(2d) 799 (C. C. A. od, 1932); cf. 
Button v. Sanguinetti, 40 Ariz. 329, 11 Pac.(2d) 1085 (1932); Carter v. Brock, 162 
La. 12, 110 So. 71 (1926). 5 See cases cited in note 15, infra. 

6 Texas & Pac. Ry. v. Pottorff, 54 Sup. Ct. 416 (1934), aff’g 63 F.(2d) 1 
(C. C. A. sth, 1933). 

7 City of Marion v. Sneeden, 54 Sup. Ct. 421 (1934), aff’g 64 F.(2d) 721 
(C. C. A. 7th, 1933). 

8 See Farmers & Merchants State Bank v. Consolidated School Dist., 174 Minn. 
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ultra vires, and, if so, what effect is to be given it. Statutory and charter 
provisions are of little aid in solving the problem. The charter gen- 
erally contains no express reference to this particular practice, and 
similarly state legislation has, with few exceptions,® been confined to 
directions that security shall be given for deposits of public funds.?° 
Such indefinite provisions are readily moulded to fit the judges’ concep- 
tions of policy. Thus the fact that the statutes are in form directions 
to public officials rather than grants of power to the banks has been 
seized upon by some courts as a reason for treating them as a recogni- 
tion of the right to pledge. On this theory, stipulations such as those 
describing the kind of security to be given are for the protection of pub- 
lic moneys, and deviation from the terms of the act does not invalidate 
the pledge.*' Other courts, more hostile to the practice, have ignored 
the form of the statute, choosing rather to regard it as a grant of power, 
and hence to be strictly construed. Under this view, proceedings not 
complying in all respects with the legislative requirements will be con- 
sidered ultra vires.12 The problem may be raised by a pledge either to 
a depositor ** or surety ‘* where the statute merely authorizes a bond, 
or by an hypothecation of assets of another type than those mentioned 
in the act.?® 

Congressional enactments applicable to national banks are of no 





286, 219 N. W. 163 (1928). The depositor may take the initiative by seeking to 
enforce or foreclose the security. Texas & Pac. Ry. v. Pottorff, 54 Sup. Ct. 416 
(1934). 

9 Some statutes prohibit the practice save for stated exceptions. See, e.g., 
IpaHo Cope (1932) § 25-705; Munn. Star. (Mason, 1927) §§ 7699-14, 7699-18. 

10 See collection and discussion of statutes in Note (1931) 79 U. oF Pa. L. Rev. 
608. 
11 Ainsworth v. Kruger, 80 Mont. 468, 260 Pac. 1055 (1927); Melaven v. 
Hunker, 35 N. M. 408, 299 Pac. 1075 (1931). 

12 Arkansas County Road Imp. Dist. v. Taylor, 185 Ark. 293, 47 S. W.(2d) 27 
(1932) ; Bliss v. Pathfinder Irr. Dist., 122 Neb. 203, 240 N. W. 291 (1932). 

13 The following cases uphold the pledge: Richards v. Osceola Bank, 79 Iowa 
707, 45 N. W. 294 (1890) ; Andrews v. Odebolt Sav. Bank, 203 Iowa 1335, 214 N. W. 
559 (1929); Matter of Bank of Spencerport, 143 Misc. 196, 255 N. Y. Supp. 482 
(1932). Contra: Divide County v. Baird, 55 N. D. 45, 212 N. W. 236 (1926). 

14 The weight of authority upholds the pledge. Page Trust Co. v. Rose, 192 
N. C. 673, 135 S. E. 795 (1926); Grigsby v. Peoples Bank, 158 Tenn. 182, 11 
S. W.(2d) 673 (1928) ; cf. Mothershead v. United States Fid. & Guar. Co., 22 F.(2d) 
644 (C. C. A. 8th, 1927), cert. denied, 276 U. S. 637 (1928). Contra: Commercial 
Banking & Trust Co. v. Citizens Trust & Guar. Co. of W. Va., 153 Ky. 566, 156 S. W. 
160 (1913). If a pledge could lawfully have been made to the depositor, the surety 
should recover, since if the security had been given to the depositor, the surety 
would be subrogated to the latter’s rights. See Mothershead v. United States Fid. & 
Guar. Co., supra, at 653. The result has been criticized as making “. . . the business 
of surety companies, one depending quintessentially on selectivity of risks, an envi- 
ably lucrative one.” See Note (1931) 79 U. or Pa. L. Rev. 608, 613. But if the 
surety business is not a monopoly, clearly competition of the companies for such 
secured risks will reduce the premiums to a point commensurate with the smaller 
hazard. 

15 Most courts hold the pledge invalid. See, e.g., Arkansas County Road Imp. 
Dist. v. Taylor, 185 Ark. 293, 47 S. W.(2d) 27 (1932); Farmers State Bank v. 
School Dist., 174 Minn. 286, 219 N. W. 163 (1928). Contra: Williams v. Earhart, 
34 Ariz. 565, 273 Pac. 728 (1929). 
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more assistance than the state legislation. To be sure, a series of 
statutes beginning with Section 45 of the National Bank Act of 1864 *° 
might be considered as recognizing the power to secure public deposits.*’ 
These acts stipulate that security shall be required for various kinds of 
federal funds,!® and as they apply to deposits in state banks also, it 
seems difficult to construe them as grants of power to national banks.*® 
But an amendment to Section 45 enacted in 1930 declares that a 
national bank “. . . may, upon the deposit with it of public money 
of a state or any political subdivision thereof, give security for the safe- 
keeping and prompt payment of the money so deposited, of the same 
kind as is authorized by the law of the State in which such association is 
located in the case of other banking institutions in the State.” 2°. What- 
ever the previous federal law,” the Supreme Court, in City of Marion 
v. Sneeden,?* has recently held that the power is strictly limited to that 
given by the state of location to its own banks.”* The problem of pledges 
to secure public moneys is thus identical in the case of both state and 
national institutions. 

In the absence of definitive legislative or charter provisions, the 
question confronting the court becomes, in the first instance, one of 
reasonable implication from other powers expressly given, or from a 
blanket grant of powers “ reasonably incidental to the business of 
banking ”’,°* and ultimately reduces to a consideration of the social and 
banking policy of allowing favored treatment of a few. Obviously, up- 
holding the pledge gives preference to certain large depositors at the 
expense of all others,”° including the small depositors, who lack the bar- 





16 73 SraT. 113 (1864), 12 U.S. C. $ 90 (1926). 

17 See Baltimore & Ohio R. R. v. Smith, 56 F.(2d) 799, 801 (C. C. A. 3d, 1932). 

18 See Texas & Pac. Ry. v. Pottorff, 54 Sup. Ct. 416, 419, n.11 (1934). 

19 But see City of Marion v. Sneeden, 54 Sup. Ct. 421, 422 (1934). 

20 46 Stat. 809 (1930), 12 U. S. C. Supp. V § 90 (1931). 

21 A pledge by a national bank to secure funds of a county treasurer had been 
upheld. Burrowes v. Nimocks, 35 F.(2d) 152 (C. C. A. 4th, 1929). The court, 
however, spoke of the transaction as analogous to a call loan. In Parks v. Knapp, 
29 F.(2d) 547 (C. C. A. 8th, 1928), a pledge given by a bank then insolvent to 
prevent withdrawal of money already on deposit was held invalid under section 
52 of the National Bank Act. 13 Stat. 115 (1864), 17 Stat. 603 (1873), 12 U.S.C. 
$91 (1926). A pledge by a state bank of all its assets to secure a deposit of the 
United States was upheld in an early case. United States v. Robertson, 5 Pet. 641 
(U. S. 1831) ; cf. Mays v. Board of County Comm’rs, 23 Pac.(2d) 664 (Okla. 1933). 

22 54 Sup. Ct. 421 (1934). 

23 In Fidelity & Deposit Co. v. Kokrda, 66 F.(2d) 641 (C. C. A. roth, 1933), 
the court upheld a pledge to secure county funds, although it did not strictly 
comply with the Colorado statute, on the theory that the 1930 amendment was in- 
tended only to limit the kind of security which could be given, and not the manner 
of giving it. 

24 Sneeden v. City of Marion, 64 F.(2d) 721 (C. C. A. 7th, 1933), aff'd, 54 
Sup. Ct. 421 (1934) ; Divide County v. Baird, 55 N. D. 45, 212 N. W. 236 (1926). 

25 Expenses of liquidation also fall on the unsecured depositor. Moreover, if 
the collateral is insufficient to satisfy the whole claim, the secured depositor shares 
pro rata with the others for the amount thereof, or at least for the balance not 
realized from the security. First Am. Bank & Trust Co. v. Palm Beach, 9¢ Fila. 
247, 117 So. 900 (1928). 
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gaining power to exact this protection. In direct contrast, modern 
policy, as exemplified by the federal deposit insurance plan,”* is founded 
upon the conception that those who deposit primarily for safekeeping 
should bear a minimum of the risks of a business in the profits of which 
they have little share.27, Even where the deposits secured are of public 
funds, the transaction at best amounts to a tax of arbitrary and regres- 
sive incidence, levied solely on the other depositors rather than upon the 
community as a whole; in the analogous question of governmental 
priority as a matter of sovereign right the courts are tending away from 
this result.2* Conceivably, so far as local governments are concerned, 
the preferential treatment is justified by the absolute necessity of secur- 
ing to them the current funds upon which, because of lack of reserves or 
ability to borrow, their functioning closely depends. No such justifica- 
tion can be urged for the private pledge, the widespread use of which 
would be not only unjust but highly inexpedient. It is probably not true 
today that “a bank cannot pledge openly and live”,?® or even that 
banks succeed in doing so only because the transaction does not appear 
on the statement,*° but with the addition of this practice to the already 
high risks of deposit, the possibility of large-scale hoarding would be 
increased. 

In the cases, discussion of the practical aspects of the problem tends 
to center around the relation of the pledge to the bank as a going con- 
cern. Pledging to secure a deposit is defended as being an ordinary 
business device, some courts arguing that a deposit is simply a loan to 
the bank, and that the latter clearly has power to give security for a 
loan.* The syllogism, however, evades the real issue of justice involved. 
Since an unequal sharing in the assets upon insolvency is the product of 
the transaction whether it relates to a “ loan ” or a “ deposit ”, in fair- 
ness it should be held invalid in either instance, unless in return for the 
risk thrown upon him, the small depositor receives a benefit, as where 
the funds supplied ** are badly needed to increase the liquidity of the 





26 48 Stat. 168 (1933), 12 U.S. C. Supp. VII § 264 (1933). Under the tempo- 
rary plan deposits are fully insured up to $2500; under the permanent scheme they 
are fully insured up to $10,000, 75% insured from $10,000 to $50,000, and 50% in- 
sured for the amount in excess of $50,000. 

27 Especially is this so since payment of interest on demand deposits is now 
prohibited. 48 Stat. 181 (1933), 12 U.S. C. Supp. VII § 371a (1933). 

28 See Note (1934) 47 Harv. L. Rev. 841. 

29 See Farmers State Bank v. School Dist., 174 Minn. 286, 289, 219 N. W. 163, 
165 (1928). 

80 See Commercial Bank & Trust Co. v. Citizens Trust & Guar. Co., 153 Ky. 
566, 574, 156 S. W. 160, 164 (1913). The reply has been made that the remedy 
is not to prohibit pledges but to require their disclosure. See Alschuler, J., dis- 
senting, in Sneeden v. City of Marion, 64 F.(2d) 721, 731 (C. C. A. 7th, 1933), 
aff'd, 54 Sup. Ct. 421 (1934); cf. Grigsby v. Peoples Bank, 158 Tenn. 182, 192, 
1r S. W.(2d) 673, 676 (1928). This argument, however, affords scant comfort to 
the unsecured depositors in the immediate case. 

81 Williams v. Earhart, 34 Ariz. 565, 273 Pac. 728 (1929); Page Trust Co. v. 
Rose, 192 N. C. 673, 135 S. E. 795 (1926); Grigsby v. Peoples Bank, 158 Tenn. 
182, 11 S. W.(2d) 673 (1928). 

82 The situation where the pledge is given to prevent a withdrawal of funds 
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bank.** In the latter case, whatever the formal aspect of the deal,** it 
seems both just and necessary that a provider of funds who acts in good 
faith should be compensated for the extra risk he has assumed. How- 
ever, if the validity of a pledge to secure a loan is settled by precedent,*° 
recognition of a distinction between deposit and loan, although eco- 
nomically quite arbitrary in this connection,** at least offers a useful 
curb on the extension of a practice essentially inimical to the interests 
of the average depositor. 

A strong showing of necessity for the use of the pledge to attract de- 
posits might give some basis for overcoming the objections to the device 
on the score of social policy and expediency. Such a showing has not 
been attempted.*’ And clearly the practice would be unnecessary if 
no institution could legally employ it; deposits now secured would still 
be made because of the convenience of banking facilities.** Although 
the amendment of 1930 to the National Bank Act *® was designed to 
preserve the competitive position of national relative to state banks in 
this respect,*® any such necessity is largely absent where state banks 
alone are concerned, for there is no competition across boundaries for 
public funds.*t Moreover, the lack of authority validating private 
pledges renders improbable a flight of individual deposits to receive more 
favored treatment.*? 





already on deposit should be distinguished. Cf. Parks v. Knapp, 29 F.(2d) 547 
(C. C. A. 8th, 1928). 

33 Language in the cases in note 8, supra, points to a conception of a loan as an 
emergency transaction. See Button v. Sanguinetti, 40 Ariz. 329, 11 Pac.(2d) 1085 
(1932) ; cf. Schumacher v. Eastern Bank & Trust Co., 52 F.(2d) 925 (C. C. A. 4th, 
1932). But this need not always be the case. See note 45, infra. 

84 Where a “ deposit ” is made in this situation, form is misleading. The transac- 
tion is primarily neither for the safe-keeping of funds nor for the benefit of the 
depositor, the two common tests of a deposit. 

35 The power to pledge for a loan exists, if at all, by implication from the 
charter. See cases cited in note 24, supra. The implication should be made only 
if the practice is ‘reasonably necessary and incidental to the banking business.” 
But see Divide County v. Baird, 55 N. D. 45, 54, 212 N. W. 236, 240 (1926). 
Transactions such as discount which involve borrowing but not hypothecation are 
distinguishable. The 15 day collateral loans by Federal Reserve Banks are in effect 
an alternative method of rediscount for the convenience of large institutions. See 
GOLDENWEISER, THE FEDERAL RESERVE SYSTEM IN OPERATION (1925) 23. 

36 Cf. Burrowes v. Nimocks, 35 F.(2d) 152 (C. C. A. 4th, 1929). For many 
purposes the law makes valid distinctions between loans and deposits, as in guaranty 
fund acts, or prohibitions on the lending of public moneys. See Divide County v. 
Baird, 55 N. D. 45, 53, 212 N. W. 236, 239 (1926). But the distinction between 
transfers of funds primarily for safekeeping, and other transactions, obviously 
relevant in determining whom to insure in a guaranty plan, tends to disappear 
where the risk is in any case shifted to the unsecured depositors. 

37 See Texas & Pac. Ry. v. Pottorff, 54 Sup. Ct. 416, 417 (1934). 

38 See Sneeden v. City of Marion, 64 F.(2d) 721, 725 (C. C. A. 7th, 1933), 
afd, 54 Sup. Ct. 421 (1934). 

39 46 Stat. 809 (1930), 12 U.S. C. Supp. V § 90 (1931). 

40 See Sen. Rep. No. 67, 71st Cong. 3d Sess.; H. R. Rep. No. 1657, 71st Cong. 
2d Sess. 

41 The statutes generally stipulate that the deposits be in local banks. See, 
e.g., FLA. Comp. Laws (1927) $173, note 2, supra. 

42 See note 3, supra. 
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Furthermore, the pledge is not only unnecessary; it may have a posi- 
tively deleterious effect on the bank. in Texas & Pacific Ry. v. Pottorff, 
where government bonds were pledged for a private deposit, Mr. Justice 
Brandeis points out that the pledge impaired the liquidity of the bank.** 
Although the deposit is also liquid, ordinarily it will not equal the 
amount of pledged assets, will be subject to withdrawals, and may have 
the effect of a mere set-off for claims against the bank. Moreover, even 
if the money deposited represents an actual accretion to the cash bal- 
ance, it is unlikely to be invested in assets of the same degree of 
liquidity.“ This reasoning, however, does not apply where non-liquid 
assets are pledged, since such a transaction, rather than impairing the 
bank’s liquidity, is likely to increase it.*° If the pledge is to be held 
invalid in such a case, therefore, it must be because of the inequality 
of position thus accorded different classes of depositors. 

Granted the impolicy of the particular pledge, the courts with one 
exception have had no difficulty in allowing the claim of the receiver to 
the collateral.*® In State Bank of Commerce v. Stone,** however, the 
New York Court of Appeals, after finding a private pledge ultra vires, 
held the receiver estopped to demand the collateral without returning 
the deposit in full. The seemingly esoteric distinction between this 
and a holding of intra vires is justified by the court on the ground that, 
the transaction being held wltra vires, the state bank examiner can in 
the future force rescission of such transactions while the bank is still 
solvent.*® The decision is small comfort to the unsecured depositors in 
the case at bar, however, and would probably not be followed if experi- 





43 54 Sup. Ct. 416, 418, n.8 (1934). The court distinguished the giving of 
security by means of a surety bond, without expressing an opinion on the legality 
thereof. The latter practice has been held valid in the case of public deposits. 
Nebraska v. First Nat. Bank of Orleans, 88 Fed. 947 (C. C. D. Neb. 1898) ; Inter- 
state Nat. Bank v. Ferguson, 48 Kan. 732, 30 Pac. 237 (1892). It has also been 
upheld in the case of a private deposit. Leonard Co-op. Ass’n v. First State Bank, 
168 Minn. 28, 209 N. W. 631 (1926). The giving of surety bonds to secure demand 
deposits seems at least as objectionable as paying interest thereon, which is pro- 
hibited in the Emergency Bank Act of 1933. The bank, in order to earn the 
premium, is encouraged to make long-term, high-yield investments of non-liquid 
character. In the Pottorff case, the deposit was originally secured by bond until 
the bank asked permission to give collateral because of the expense of the other 
device. See Texas & Pac. Ry. v. Pottorff, supra, at 417. The frequency with 
which pledges are made to the surety indicates a desire to reduce this cost. See 
Burrowes v. Nimocks, 35 F.(2d) 152, 154 (C. C. A. 4th, 1929) ; cases cited in note 
14, supra. 

44 See Texas & Pac. Ry. v. Pottorff, 54 Sup. Ct. 416, 418, n.8 (1934). 

45 See Schornick v. Butler, 185 N. E. 111, 112 (Ind. 1933). From the banker’s 
point of view, this may be far better than a sale of the assets in a bad market 
since he may thus speculate for a rise; furthermore, by shifting the risk to the 
unsecured depositors, he may avoid paying a high premium for a surety bond. 
Of course the effect is the same where the pledge is to secure a loan. 

46 Pottorff v. El] Paso-Hudspeth Counties Road Dist., 62 F.(2d) 498 (C. C. A. 
sth, 1933) ; Divide County v. Baird, 55 N. D. 45, 212 N. W. 236 (1926). 

7 261 N. Y. 175, 184 N. E. 750 (1933); cf. Millard County School Dist. v. 
State Bank, 80 Utah 170, 14 Pac.(2d) 967 (1932). 
48 State Bank of Commerce v. Stone, 261 N. Y. 175, 187, 184 N. E. 750, 754 


(1933). ; 
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ence proved the vigilance of the examiner to be an unsatisfactory solu- 
tion. Moreover, the inequity of reducing the secured depositor to a 
mere claim in insolvency is generally only apparent. His reliance on 
the security is not usually to his detriment, for he has taken no greater 
risk than the other depositors, and such only as would attach to a deposit 
in any bank in the system with which he would be likely to deal.*® 
Where he takes only the ordinary risk, his detriment is real only if he 
could lawfully obtain the pledge of security elsewhere, and the premise 
in State Bank of Commerce v. Stone was that the pledge was unlawful. 

For lack of a thoroughgoing analysis of the economic realities behind 
the use of the pledge, the courts have “ distinguished ” situations in 
fact similar, and have failed to discriminate between transactions of 
really differing types. The complexity of the interests involved presents 
a problem which probably should not have been thrust upon the judges 
in the first instance without the guidance of a comprehensive declaration 
of policy by the legislature. At any rate, in the present unsatisfactory 
state of the law legislative action is clearly necessary to provide a 
rounded and systematic method of safeguarding public funds, and to 
devise a formula which, freeing the judges from formalistic precedents, 
will mark the line at which the social policy against hypothecation gen- 
erally should yield to the necessity of a transaction calculated to be for 
the benefit of all depositors. 





THE APPLICATION OF Lis PENDENS TO PERSONALTY. — Both judicial 
decisions and contemporary juristic writings’ reflect considerable con- 
fusion as to whether lis pendens is applicable to personal property.” 
Some courts have reasoned that injustice would be caused to innocent 
purchasers and the certainty of commercial transactions would be en- 





49 In the typical case involving a pledge, the depositor — probably a govern- 
ment body, or a large corporation—is seeking neither to extend emergency aid 
to the bank, nor to acquire a secure investment, but rather like other depositors 
to gain primarily the convenience of banking facilities. 


1 See 1 FREEMAN, JuDGMENTs (sth ed. 1925) §§$ 519-45; BENNETT, Law oF Lis 
PENDENS (1887); 2 PomMeEROoy, EQuiry JURISPRUDENCE (4th ed. 1918) § 636; 1 
Story, Equity JURISPRUDENCE (14th ed. 1918) § 536n.; Crark, Equiry (1919) 
§ 460; Watney, Lis PENDENS (1898) 7, 8; CHAFEE AND SIMPSON, CAsEs ON Equity 
(1933) 24-28; Notes (1907) 20 Harv. L. Rev. 488; (1912) 12 Cor. L. REv. 361. 

2 Statutes in almost all states govern the application of lis pendens to suits 
involving real property. See 2 Pomeroy, Equity JURISPRUDENCE § 640. They are 
ordinarily interpreted as having no effect on the common law as to personalty. 
1 FREEMAN, JUDGMENTS § 521; 2 Pomeroy, Equity JURISPRUDENCE § 639. A few 
of these statutes are not limited in terms to actions involving realty. E.g., ARK. 
Dic. Stat. (Crawford & Moses, 1921) § 6979; Fra. Comp. Laws (1927) § 4550; 
Kan. Rev. Stat. ANN. (1923) c. 60, § 2601; Oxra. Stat. (1931) § 193. And, in 
several instances, such legislation has been declared applicable to personal property. 
See Oil Fields Corp. v. Dashko, 173 Ark. 533, 545, 2904 S. W. 25. 29 (1927), cert. 
denied, 275 U. S. 548 (1927); DePass v. Chitty, 90 Fla. 77, 81, tos So. 148, 150 
(1925) ; Smith v. Curreather’s Merc. Co., 76 Okla. 170, 171, 184 Pac. 102, 103 
(1919). On the other hand, a statute making judgments binding on successors in 
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dangered if such readily transferable property as chattels and choses 
in action were held subject to the rule.* Others, with equal conviction, 
have urged that unless judicial decrees are to be made a mockery, they 
must not be defeated by alienation pending the suit, especially where the 
ease of transfer is as great as it is with personalty.* Yet these diametri- 
cally opposed viewpoints have not, as might have been expected, led to 
an equally clear-cut division of authority; instead, examination of the 
cases reveals a perplexing contrariety of result. Some courts have failed 
to perceive the true nature of lis pendens, and consequently have de- 
clared themselves bound by the rule in situations in which it is not 
strictly applicable. Others, although purporting to accept the doctrine, 
have yet made concessions to commercial policy by formulating various 
“ exceptions ” to what is said to be a general rule. Apparently no juris- 
diction has as yet developed a consistent rationale of lis pendens in re- 
spect to the varying interests and the different classes of property which 
may be involved in litigation. 

The principal difficulty seems to lie in a failure accurately to delimit 
the scope of the rule. Reduced to its fundamentals, the doctrine is 
simply that specifically described ®° property ® which is the subject of 
litigation *’ and within the jurisdiction of the court * is not exempt from 





interest to the litigating parties, if they had actual or constructive notice, was held 
to abrogate the common-law rule of.lis pendens in respect to personalty. MacDer- 
mot v. Hayes, 175 Cal. 95, 170 Pac. 616 (1917); see Creager v. Beamer Syndicate, 
274 S. W. 323, 332 (Tex. Civ. App. 1925). 

3 See Wigram v. Buckley, [1894] 3 Ch. 483, 492-93; (1903) 16 Harv. L. Rev. 
225, 226. - 

4 See Carr v. Lewis Coal Co., 96 Mo. 149, 158, 8 S. W. 907, g10 (1888) ; Smith 
v. Curreather’s Merc. Co., 76 Okla. 170, 171, 184 Pac. 102, 103 (1919) ; 1 FREEMAN, 
JupDGMENTs § 524; BENNETT, LAw oF Lis PENDENS §§ 14, 83. The ease of collusion 
between the defendant and the pendente lite alienee where personal property is in- 
volved, together with the difficulty of establishing such fraud, may have been a 
factor influencing the courts not to create a loophole by an exemption in favor of 
bona fide purchasers. 

5 The rule that the property must be specifically described presumably arose 
from the concept of lis pendens as constructive notice. See 1 FREEMAN, JUDGMENTS 
§ 535; Bennett, LAw or Lis PENDENS §§ 19, 91-96. What constitutes such a de- 
scription is a matter that varies with the court and the property. Thus it has been 
declared unnecessary to enumerate each unit of a group. See Hacker v. White, 
23 Ky. L. Rep. 849, 850, 64 S. W. 446, 447 (1901) ; Wilkerson v. Phillips, 118 Ky. 
559, 563, 81 S. W. 691, 692 (1904) ; Fogg v. Providence Lumber Co., 15 R. I. 15, 19, 
23 Atl. 31, 32 (1885). But cf. Potter v. Foster, 64 S. W.(2d) 520 (Tenn. App. 
1932), cert. denied, 64 S. W.(2d) 520 (Tenn. 1932). 

6 Cases not involving specific property do not fall within the doctrine of lis 
pendens. Central Sav. Bank v. Smith, 43 Colo. 90, 95 Pac. 307 (1908) (dissolution 
of a corporation) ; Zoeller v. Riley, 100 N. Y. 102, 2 N. E. 388 (1885) (conspiracy) ; 
Matter of Farley, 217 N. Y. 105, 111 N. E. 479 (1916) (criminal prosecution) ; 
Flanagan v. Clark, 156 Okla. 230, 11 Pac.(2d) 176 (1932) (action for money 
judgment) ; cf. Loudon v. Mullins, 52 Ill. App. 410 (1894); Ackerman v. True, 120 
App. Div. 172, 105 N. Y. Supp. 12 (1907). 

7 Cf. Green v. Slayter, 4 Johns. Ch. 38 (N. Y. 1819) (action involving land not 
lis pendens as to bond and mortgage); Green v. Rick, 121 Pa. 130, 15 Atl. 497 
(1888) (suit on bond and mortgage not lis pendens as to land); Brightman v. 
Brightman, 1 R. I. 112 (1848) (general prayer for alimony). 

8 Mayne v. St. Louis Union Trust Co., 64 F.(2d) 843 (C. C. A. 8th, 1933), 
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the effect of the final determination because of the acquisition, pendente 
lite, of any interest in the property by a person not a party to the suit.° 
Uncertainty is frequently created by cases in which lis pendens is said 
to be applied, but which either fall within the analogous doctrine of 
actual notice ‘° or the rules governing an alienation subsequent to the 
rendition of judgment." Since knowledge of the plaintiff’s rights binds 
the transferee regardless of the pendency of the litigation, and since 
alienations perfected after judgment *? are ordinarily voidable as against 
the alienee because of his privity to the judgment-debtor,’* application 
of lis pendens in these situations is unnecessary. Other cases which 
also purport to apply, or have been interpreted as applying the general 
rule, can be explained on the ground that the property involved was in 
the custody of the court at the time the third party’s interest was ac- 
quired, so that it could not be alienated in derogation of the court’s 
later order. Thus where property is validly attached,'* sequestered,'® 





cert. denied, 54 Sup. Ct. 61 (1933); Potter v. Foster, 64 S. W.(2d) 520 (Tenn. 
App. 1932), cert. denied, 64 S. W.(2d) 520 (Tenn. 1932). 

9 See Note (1907) 20 Harv. L. REv. 488. 

10 Willis v. Lewis, 148 So. 330 (Ala. App. 1933), cert. denied, 226 Ala. 633, 
148 So. 332 (1933); Powell v. National Bank of Comm., 19 Colo. App. 57, 74 Pac. 
536 (1903) ; Burnham, Munger & Co. v. Smith, 82 Mo. App. 35 (1899) ; Hovey v. 
Elliott, 118 N. Y. 124, 23 N. E. 475 (1890) ; Fogg v. Providence Lumber Co., 15 
R. I. 15, 23 Atl. 31 (1885); Armstrong v. Broom, 5 Utah 176, 13 Pac. 364 (1887), 
aff'd, 137 U. S. 266 (1890); Dent v. Pickens, 59 W. Va. 274, 53 S. E. 154 (1906) ; 
cf. Cincinnati v. Hafer, 49 Ohio St. 60, 30 N. E. 197 (1892). Other decisions ex- 
pressly distinguish between situations in which the alienee had knowledge of the 
proceedings, and those in which he had no actual notice thereof. Phelps v. Elliott, 
35 Fed. 455 (C. C. S. D. N. Y. 1888), appeal dismissed, 140 U. S. 694 (1890); 
Gould v. Stanton, 16 Conn. 12 (1843); Brown v. Deal, 256 S. W. 114 (Mo. App. 
1923); Dillard & Coffin Co. v. Smith, 105 Tenn. 372, 59 S. W. 1010 (1900); 
People’s Bank of Wilkesbarre v. Columbia Collieries Co., 75 W. Va. 309, 84 S. E. 
914 (1914). See 1 Story, Equity JURISPRUDENCE § 525; 2 Pomeroy, Equity 
JURISPRUDENCE §§ 592-603. 

11 P, A. Stark Piano Co. v. Fannin, 212 Ky. 640, 279 S. W. 1080 (1926); 
McCauley v. Rogers, 104 Ill. 578 (1882) ; see BENNETT, LAw oF Lis PENDENs § 78. 

12 An alienation pending appeal is generally within the rule. Smith & Vail Co. 
v. Burns, 72 Miss. 966, 18 So. 483 (1895); cf. Egan v. Parks, 111 Cal. App. 415, 
295 Pac. 866 (1931); see (1926) 39 Harv. L. Rev. 511. Contra: Cheever v. Min- 
ton, 12 Colo. 557, 21 Pac. 710 (1889); cf. Lee County v. Rogers, 7 Wall. 181 
(U. S. 1869). 

18 Thompson v. Southern Lumber Co., 113 Ark. 380, 168 S. W. 1068 (1914); 
Gale v. Tuolumne County Water Co., 169 Cal. 46, 145 Pac. 532 (1914); Hungate 
v. Hetzer, 83 Kan. 265, 111 Pac. 183 (1910) ; Comanche Ice & Fuel Co. v. Binder 
& Hillery, 70 Okla. 28, 172 Pac. 629 (1917). 

14 Tilton v. Cofield, 93 U. S. 163 (1876) ; Hackley’s Ex’rs v. Swigert, 5 B. Mon. 
86 (Ky. 1844); Merchants’ Nat. Bank of Omaha v. McDonald, 63 Neb. 363, 88 
N. W. 492 (1901), 89 N. W. 770 (1902); Taylor v. Woodward, 5 W. Halst. 1 
(N. J. L. 1828); cf. Freeman v. Howe, 24 How. 450 (U.S. 1861); Lammon v. 
Feusier, 111 U. S. 17 (1884). But cf. Kimbrough v. Hornsby, 113 Tenn. 605, 
84 S. W. 613 (1905) (negotiable note). 

15 Sherburne v. Strawn, 52 Kan. 39, 34 Pac. 405 (1893) (replevin bond); 
Southern Rock Island Plow Co. v. Pitluk, Meyer & Co., 26 Tex. Civ. App. 327, 
63 S. W. 354 (1901) ; see Cromwell v. Clay, 1 Dana 578, 579 (Ky. 1833). Money 
in the custody of the court cannot be levied upon. Turner v. Fendall, 1 Cranch 
117 (U. S. 1803). 
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or taken into the possession of a receiver,’® it is subject to the outcome 
of the litigation regardless of the application of lis pendens. That these 
distinctions have in many instances been overlooked has resulted in a 
confusion of thought as unnecessary as it is unfortunate. 

Another source of conflict is the diversity of opinion as to the types of 
personalty to which lis pendens is applicable. Negotiable instruments 
are universally exempted from the operation of the rule,’? although 
there are dicta to the contrary with respect to overdue securities.'® 
Likewise mercantile specialties and corporate stock are usually con- 
sidered not to be bound by /is pendens,’® in accord with the prevailing 
view that they circulate free of unknown equities in anyone but the 
obligor.*° On the other hand, transferees of ordinary choses in action, 
such as non-negotiable notes with or without a mortgage security,” 
and debts not evidenced by writing,” are frequently said to be subject to 





16 Meux v. Anthony, 11 Ark. 411 (1850); Young v. Clapp, 147 IIl. 176, 32 
N. E. 187 (1892), s. C., 35 N. E. 372 (1893); see Keith Lumber Co. v. Houston 
Oil Co., 257 Fed. 1, 8 (C. C. A. 5th, 1919), cert. denied, 250 U. S. 666 (1919); cf. 
Woodburn v. Smith, 96 Ga. 241, 22 S. E. 964 (1895), Ss. c., 108 Ga. 815, 34 S. E. 167 
(1899). 

17 County of Warren v. Marcy, 97 U. S. 96 (1878); Farmers’ Loan & Trust 
Co. v. Toledo & S. H. R. R., 54 Fed. 759 (C. C. A. 6th, 1893); City of Shidler 
v. H. C. Speer & Sons Co., 62 F.(2d) 544 (C. C. A. roth, 1932) ; Winston v. West- 
feldt, 22 Ala. 760 (1853); Carmichael Tile Co. v. Yaarab Bldg. Co., 177 Ga. 3109, 
170 S. E. 294 (1933). But see Board of Supervisors v. Paxton, 56 Miss. 679, 681 
(1879) (lis pendens applies if the instrument is in custodia legis) ; cf. Diamond v. 
Lawrence County, 37 Pa. 353 (1860) (negotiable county bonds treated as non- 
negotiable). For collections of cases, see BRANNAN, NEGOTIABLE INSTRUMENTS LAW 
(Beutel’s ed. 1932) 588, 622; 1 FREEMAN, JUDGMENTS § 524; (1909) 22 Harv. L. 
Rev. 455. A mortgage lien incorporated in a negotiable note has been held exempt 
from lis pendens. Pope v. Beauchamp, 110 Tex. 271, 219 S. W. 447 (1920), 
(1920) 34 Harv. L. REv. go. 

18 See New York Const. Co. v. Simon, 53 Fed. 1, 7 (C. C. N. D. Ohio 1891); 
Warren v. Parlin-Orendorff Implement Co., 207 S. W. 586, 591 (Tex. Civ. App. 
1919); Kellogg v. Fancher, 23 Wis. 21, 27 (1868); 1 FREEMAN, JUDGMENTS § 524; 
BENNETT, LAw oF Lis PENDENS § 86; cf. Wollenberger v. Hoover, 346 IIl. 511, 
564, 179 N. E. 42, 64 (1931). 

19 Davis v. Miller Signal Co., 105 Ill. App. 657 (1903); Leitch v. Wells, 48 
N. Y. 585 (1872); Holbrook v. New Jersey Zinc Co., 57 N. Y. 616 (1874); cf. 
American Press Ass’n v. Brantingham, 75 App. Div. 435, 78 N. Y. Supp. 305 
(1902). Contra: People’s Bank of Wilkesbarre v. Columbia Collieries Co., 75 
W. Va. 309, 84 S. E. 914 (1914); see Citizens State Bank v. Alexander, 274 S. W. 
184 (Tex. Civ. App. 1925). 

20 See 1 WitListon, ConTRACTS (1920) §§ 438, 439; 2 Pomeroy, Equity Juris- 
PRUDENCE § 712; Scott, CasEs ON Trusts (2d ed. 1931) 745n.; cf. UNtrorM STocK 
TRANSFER Act §§ 4, 6, 7, 8. 

21 Laporte v. Northern Trust Co., 187 Fed. 20 (C. C. A. 7th, 1911) ; Murray v. 
Lylburn, 2 Johns. Ch. 441 (N. Y. 1817); see Green v. Rick, 121 Pa. 130, 141, 15 
Atl. 497, 499 (1888). But cf. Houck v. Hult, 245 N. W. 469 (S. D. 1932). 

22 The cases usually involve a creditor’s bill to subject certain assets of the 
debtor to the judgment against him. The majority hold a valid lien is acquired. 
Hacker v. White, 23 Ky. L. 849, 64 S. W. 446 (1901) (debt) ; Wilkerson v. Phillips, 
118 Ky. 559, 81 S. W. 691 (1904) (legacy) ; Burnham, Munger & Co. v. Smith, 82 
Mo. App. 35 (1899) (equitable trust fund) ; Mabee v. Mabee, 85 N. J. Eq. 353; 
96 Atl. 495 (1915) (legacy) ; see Jeffres v. Cochrane, 47 Barb. 557, 561 (N. Y. 1867), 
aff'd, 48 N. Y. 671 (1872); Dent v. Pickens, 59 W. Va. 274, 287-88, 53 S. E. 154, 
159-60 (1906). But cf. Ware v. Delahaye, 95 Iowa 667, 64 N. W. 640 (1895) 
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the outcome of pending litigation. Some of these cases may be ex- 
plained on the ground that in most jurisdictions non-negotiable choses 
in action are subject to “ latent ” equities,?* but even under the minority 
view that such equities are cut off by an assignment, lis pendens has 
been applied.2* Moreover, if the claim is presented in the form of a 
creditor’s bill, the plaintiff’s interest in the particular chose arises only 
upon the filing of the bill, so that the pendency of the suit must neces- 
sarily be considered as creating a lis pendens.”° To be sure, there are 
some statements that a creditor’s bill establishes an equitable lien on all 
the judgment-debtor’s assets, without reference being made to the ordi- 
nary requirement of lis pendens that the property be specifically de- 
scribed,”* but it is questionable whether any such general “ lien ” would 
actually be enforced.”* 

In respect to tangible chattels, the trend of judicial thought in the 
United States ** seems clearly toward the application of lis pendens, al- 
though most of the cases contain only dicta, or may be distinguished 
on other grounds.” Where the rights asserted would not have been cut 
off by alienation before suit, so that lis pendens creates no new sub- 
stantive rights, the rule is applied with little dissent.*° And even where 





(statutory provision relied upon); Chase v. Searles, 45 N. H. 511 (1864); see 
Taylor v. Taylor, 59 N. J. Eq. 86, 89-90, 45 Atl. 440, 441 (1900). 

23 See 1 Wixiston, ConTRACTS §§ 438-47; 2 Pomeroy, Equity JURISPRUDENCE 
§§ 708-12; Williston, Is the Right of an Assignee of a Chose in Action Legal or 
Equitable? (1916) 30 Harv. L. Rev. 96, 102, 107. But see 1 Contracts RESTATE- 
MENT (1932) § 174. 

24 Mabee v. Mabee, 85 N. J. Eq. 353, 96 Atl. 495 (1915); Murray v. Lylburn, 
2 Johns. Ch. 441 (N. Y. 1817). 

25 See Burnham, Munger & Co. v. Smith, 82 Mo. App. 35, 48 (1899). 

26 See Chase v. Searles, 45 N. H. 511, 517 (1864) ; Jeffres v. Cochrane, 47 Barb. 
557, 561 (N. Y. 1867), aff'd, 48 N. Y. 671 (1872); cf. Taylor v. Taylor, 59 N. J. 
Eq. 86, 89, 45 Atl. 440, 441 (1900). 

27 Most cases indicate that a lien arises only against the specific property sought 
in the bill. See Hacker v. White, 23 Ky. L. Rep. 849, 850, 64 S. W. 446, 447 (1901) ; 
Morton v. Jones, 136 Ky. 797, 803, 125 S. W. 247, 249 (1910); Dent v. Pickens, 
59 W. Va. 274, 289, 53 S. E. 154, 160 (1906); Bragg v. Gaynor, 85 Wis. 468, 480, 
55 N. W. 919, 923 (1893); cf. GLENN, THE RIGHTS AND REMEDIES OF CREDITORS 
REsPECTING THEIR DesTor’s PROPERTY (1915) § 13 (stating that specific description 
of real property in a creditor’s bill is necessary only to effect lis pendens). 

28 In England, lis pendens has been held not to apply to personal property. 
Wigram v. Buckley, [1894] 3 Ch. 483. The holding, however, was alternative, and 
it is questionable if there was a sufficient description of the chose in action involved 
in the suit to satisfy the rule. 

29 See p. 1024, supra. For dicta that lis pendens applies to personal property 
(with or without an exception for commercial specialties), or to the particular 
chattel in suit, see Belmont Nail Co. v. Columbia Iron & Steel Co., 46 Fed. 8, 10 
(C. C. W. D. Pa. 1891) ; Patton v. Darden, 148 So. 806, 807 (Ala. 1933) ; Davis v. 
Miller Signal Co., 105 Ill. App. 657, 662 (1903); Fletcher v. Ferrel, 9 Dana 372, 
377-78 (Ky. 1840); Carr v. Lewis Coal Co., 96 Mo. 149, 158, 8 S. W. 907, g10 
(1888) ; Mabee v. Mabee, 85 N. J. Eq. 353, 358, 96 Atl. 495, 497 (1915) ; Scudder 
v. Van Amburgh, 4 Edw. Ch. 29 (N. Y. 1839); Hodgens v. Columbia Trust Co., 
103 Misc. 415, 424, 171 N. Y. Supp. 235, 241 (1918), rev’d on other grounds, 185 
App. Div. 555, 173 N. Y. Supp. 304 (1918) ; Houston v. Timmerman, 17 Ore. 499, 
504, 21 Pac. 1037, 1039 (1889); Bergman v. Inman, 43 Ore. 456, 459, 72 Pac. 
1086, 1087 (1903). 

30 North Carolina Land & Lumber Co. v. Boyer, 191 Fed. 552 (C. C. A. 6th, 
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interests are involved which would not have been good against bona 
fide purchasers prior to the commencement of the action, the same re- 
sult is generally reached, the courts making no attempt to differentiate 
between the two situations. Thus suits to enforce both common-law 
and statutory liens have been held to create rights good against pendente 
lite purchasers,** assignees,** and attaching creditors,** as well as against 
those subsequently acquiring liens.** In a few cases actions to foreclose 
unrecorded chattel mortgages have been held to defeat interests claimed 
under mortgages properly registered which, however, were made during 
the pendency of the litigation.*° Likewise, the commencement of a 
creditor’s suit to set aside a fraudulent transfer of chattels has been con- 
sidered to create rights prior to those of a pendente lite alienee,** al- 
though there is authority to the contrary.*7 Where, however, the credi- 
tor seeks to collect a general claim out of particular property without 
properly attaching it, lis pendens has been declared inapplicable.** 
Similarly, in divorce actions where a property settlement is sought, some 
courts have refused to follow the doctrine,*® but there are dicta the other 
way,*° and if the description is specific, the latter view would seem con- 
sonant with the general rule. 

Even if the application of lis pendens to personalty be established, 
there yet remain difficult questions as to the precise nature and scope 
of its effect. Although the doctrine has no application to extraterritorial 
sales when the property has been removed from the state,** it is prob- 
lematical whether the same result would be reached in the case of a 





1911) ; Carver v. Ketchum, 26 Pac.(2d) 139 (Idaho 1933); Brown v. Neustadt, 145 
Okla. 140, 292 Pac. 73 (1930); Damecki v. Bills, 88 W. Va. 246, 106 S. E. 629 
(1921). Contra: Calkins v. First Nat. Bank, 20 S. D. 466, 107 N. W. 675 (1906). 

31 Smith & Vail Co. v. Burns, 72 Miss. 966, 18 So. 483 (1895); York v. Carlisle, 
19 Tex. Civ. App. 269, 46 S. W. 257 (1898) ; see P. A. Stark Piano Co. v. Fannin, 
212 Ky. 640, 643, 279 S. W. 1080, 1081 (1926). 

32 San Antonio Brewing Ass’n v. Arctic Ice Machine Mfg. Co., 81 Tex. 99, 
16 S. W. 797 (1891). 33 United States v. Groome, 13 App. D. C. 460 (1898). 

34 Brown v. Neustadt, 145 Okla. 140, 292 Pac. 73 (1930); see Waggoner v. 
Oliver, 256 S. W. 302, 303 (Tex. Civ. App. 1923). 

85 Bolling v. Carter, 9 Ala. 921 (1846); Smith v. Curreather’s Merc. Co., 76 
Okla. 170, 184 Pac. 102 (1919); see Thoms v. Southard, 2 Dana 475, 480 (Ky. 
1834). 

36 Jefferson County Sav. Bank v. McDermott, 99 Ala. 79, 10 So. 154 (1891); 
Reid, Murdoch & Co. v. Sheffy, 75 Ill. App. 136 (1898); Rothschild’s Adm’rs v. 
Kohn Bros. & Co., 93 Ky. 107, 19 S. W. 180 (1892); cf. Osborn v. Glasscock, 
39 W. Va. 749, 20 S. E. 702 (1894); see Dillard & Coffin Co. v. Smith, 105 Tenn. 
372, 380, 59 S. W. 1010, 1012 (1900). 

87 M’Cutchen v. Miller, 31 Miss. 65 (1856). 

88 See Bowlby v. De Witt, 47 W. Va. 323, 326, 34 S. E. 919, 920 (1899); cf. 
Morton v. Jones, 136 Ky. 797, 125 S. W. 247 (1910). 

89 McClelland v. Phillips, 6 Colo. App. 47, 39 Pac. 893 (1895); Chaudoin v. 
Claypool, 25 Pac.(2d) 1036 (Wash. 1933) (land); see Houston v. Timmerman, 
17 Ore. 499, 505, 21 Pac. 1037, 1039 (1889). 

40 See Wilkinson v. Elliott, 43 Kan. 590, 594, 23 Pac. 614, 615 (1890) ; Powell 
v. Campbell, 20 Nev. 232, 244, 20 Pac. 156, 162 (1889); Brightman v. Brightman, 
1 R. I. 112, 120 (1848) ; 1 FREEMAN, JUDGMENTS § 534. 

41 Carr v. Lewis Coal Co., 96 Mo. 149, 8 S. W. 907 (1888); Holbrook v. New 
Jersey Zinc Co., 57 N. Y. 616 (1874); Shelton v. Johnson, 4 Sneed 672 (Tenn. 
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foreign sale where the property remained within the jurisdiction of the 
forum. The issue has never been squarely raised, but the language of a 
few opinions indicates that the rule probably would be applied.*? Au- 
thority is almost as meagre upon the problem of the personal liability of a 
pendente lite alienee. The statement frequently made that such a pur- 
chaser is “ bound by the decree” ** may be somewhat misleading. 
The property involved in the litigation may be subject to summary 
execution,** if it is amenable thereto, or if legal title has become vested 
in the alienee, a reconveyance or reassignment can be compelled.*® But 
it is not at all clear whether an alienee who has destroyed or further 
conveyed the property during the litigation must account to the plain- 
tiff as for its conversion.*® Certainly liability would attach if the pur- 
chaser be considered actually bound by the judgment, but it seems 
possible that the courts would be hesitant to push the rule this far.*? 





1857); see 1 FREEMAN, JUDGMENTS § 544; BENNETT, LAW oF Lis PENDENS § 23; 
Notes (1907) 20 Harv. L. Rev. 488; (1912) 12 Cox. L. REv. 361, 362, 363. In 
one case, however, the court said by ‘way of dictum that the full faith and credit 
clause requires a lis pendens created by a suit in one state to be applied to a sale 
of the property in another. See Fletcher v. Ferrell, 9 Dana 372, 377 (Ky. 1840). 

42 See Mellen v. Moline Malleable Iron Works, 131 U. S. 352, 370 (1889); 
North Carolina Land & Lumber Co. v. Boyer, 191 Fed. 552, 558 (C. C. A. 6th, 
1911); Mayne v. St. Louis Union Trust Co., 64 F.(2d) 843, 845 (C. C. A. 8th, 
1933), cert. denied, 54 Sup. Ct. 61 (1933); Bragg v. Gaynor, 85 Wis. 468, 483-84, 
55 N. W. 919, 924-25 (1893). 

43 See Jackson v. Warren, 32 Ill. 331, 340 (1863) (land); Hackley’s Ex’rs v. 
Swigert, 5 B. Mon. 86, 88 (Ky. 1844); Hedler v. Manning, 252 Mich. 195, 197, 
233 N. W. 223, 224 (1930); M’Cutchen v. Miller, 31 Miss. 65, 85 (1856). 

44 There are apparently only two cases which squarely raise this issue. In 
Damecki v. Bills, 88 W. Va. 246, 106 S. E. 629 (1921), the successful plaintiff in a 
detinue action was allowed to levy upon and seize the chattel which was in the 
hands of a pendente lite purchaser, without liability for conversion. Similarly, in 
Bolling v. Carter, 9 Ala. 921 (1846), where a chattel mortgagee, who was suing 
to foreclose, brought a supplemental bill against a pendente lite mortgagee who 
had sold to himself under his power of sale, the court ordered the second mortgagee 
to deliver up the property for the benefit of the first, without requiring a separate 
adjudication. Cf. Swantz v. Pillow, 50 Ark. 300, 7 S. W. 167 (1888) (successful 
plaintiff in replevin may levy on a chattel in the hands of a buyer who had 
knowledge) ; Sherburne v. Strawn, 52 Kan. 39, 34 Pac. 405 (1893) (successful 
plaintiff in replevin may seize the horse from a purchaser from the defendant while 
the latter was holding the property under a redelivery bond); Hines v. Allen, 
55 Me. 114 (1867). In the case of land, the summary remedy of a writ of assist- 
ance, or court order, may be used. Jackson v. Warren, 32 Ill. 331 (1863); see 
Lacassagne v. Chapuis, 144 U. S. 119, 125 (1892); Note (1912) 12 Cor. L. Rev. 
361, 362. 

45 Murray v. Lylburn, 2 Johns. Ch. 441 (N. Y. 1817); Fogg v. Providence 
Lumber Co., 15 R. I. 15, 23 Atl. 31 (1885). 

46 In Southern Rock Island Plow Co. v. Pitluk, Meyer & Co., 26 Tex. Civ. 
App. 327, 63 S. W. 354 (1901), a successful plaintiff in a suit to set aside a sale 
of wagons was held to have stated a good cause of action in conversion against 
purchasers pendente lite who had disposed of the wagons during the suit. The case 
may be explained, however, on the ground that the wagons had been sequestered 
in the original action. In Hovey v. Elliott, 118 N. Y. 124, 23 N. E. 475 (1890), 
purchasers pendente lite of bonds, who exchanged them during the suit, were held 
liable to account “ by the force of the doctrine of lis pendens, somewhat broadened 
by the fact of actual notice.” 

47 In Gardner v. Peckham, 13 R. I. 102 (1880), a purchaser of timber during 
a suit by the plaintiff to recover title and possession was held not liable for the 
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However, if the alienee retains the property after the decree and notice, 
imposition of liability seems justifiable.** 

The unsettled state of the law upon many of these aspects of lis pen- 
dens suggests the need for a reéxamination by the courts of the basic as- 
sumptions underlying the application of the doctrine to personal prop- 
erty. There has perhaps been too great a tendency to regard lis pendens 
as an inflexible rule, which must be applied in its entirety or not at all. 
The suggestion may be ventured that in each particular case the policy 
for protection of the plaintiff’s interests should be weighed against that 
favoring commercial certainty, the determinative factors being the type 
of property sought to be subjected to the rule and the character of the 
transaction by which the alienation is effected. Thus, to hold articles 
of ordinary commerce, as well as articles sold in the ordinary course of 
the vendor’s business, exempt from the operation of lis pendens,*® while 
recognizing its application to other types of personalty, would seem 
justifiable as a practical compromise of opposing viewpoints. Although 
this test has not been expressly accepted in any jurisdiction,®® the ex- 
ception made in the case of negotiable instruments and mercantile spe- 
cialties indicates that it has at least some support in the courts. More- 
over, it is noteworthy that in the vast majority of cases in which /is 
pendens has been applied to personalty, neither the property nor the 
alienation were such as to bring them within the suggested exemption. 
To the possible objection that the standard is so indefinite as to cause 
uncertainty in some instances, it may be answered that this seems 
preferable to a situation in which the only certainty is that, regardless of 
the equities of the particular case, either the plaintiff or the alienee must 
bear the burden of the loss. 





value of the property “ which in all probability had been burned up” by him 
during the proceedings, the court declaring that the plaintiif’s remedy extended 
only to the specific property. 

48 Triplett v. Farmers’ Union Codéperative Co., 120 Kan. 725, 244 Pac. 861 
(1926) ; Hoppin v. Avery, 87 Mich. 551, 49 N. W. 887 (1891). 

49 If the interest which the plaintiff sought to establish in the pending suit 
was such as to be good even against alienees prior to the suit, lis pendens is merely 
a matter of remedy, not of substantive right, so that there would seem to be no 
need for the exception. See note 30, supra. 

50 That an exception to lis pendens should be made in favor of articles of 
ordinary commerce was suggested by Chancellor Kent in 1817. See Murray v. Lyl- 
burn, 2 Johns. Ch. 441, 444 (N. Y. 1817). See also County of Warren v. Marcy, 
97 U.S. 96, 106 (1878) ; Laporte v. Northern Trust Co., 187 Fed. 20, 29 (C. C. A. 
yth, 1911); North Carolina Land & Lumber Co. v. Boyer, 191 Fed. 552, 558 
(C. C. A. 6th, 1911); Powell v. National Bank of Comm., 19 Colo. App. 57, 65, 
74 Pac. 536, 538 (1903); Holbrook v. New Jersey Zinc Co., 57 N. Y. 616, 630 
(1874) ; Burnham, Munger & Co. v. Smith, 82 Mo. App. 35, 46 (1899). However, 
except in the case of stocks and similar mercantile specialties, there seems to have 
been no attempt to apply this limitation. See cases cited in note 19, supra. 

The suggestion in CHAFEE AND SIMPSON, CAsEs ON Eguity 27, that a distinction 
may be made between cases involving individual chattels and those involving a 
“mass of chattels” on the ground that such a mass is not generally the subject 
of ordinary commerce, is consistent with the rule advocated in this Note. The 
distinction, however, has received no recognition in the courts. 





1934] NOTES 1031 


COMPENSATION FOR STOCKHOLDERS ACTUALLY INJURED BY PRO- 
MOTERS’ FrAups.— Certain promoters organize a corporation, and, 
during the time they are the only persons beneficially interested, issue 
stock to themselves at a price which will yield a considerable profit if 
the public later pays what is expected. Ignorant of this transaction, the 
public lives up to expectations. Later the facts become known and suit 
is brought to compel the promoters to account to the corporation for 
their profit. Surprisingly, the outcome of the litigation depends entirely 
upon the internal management of the transaction while the promoters 
were in complete control, and their secret profits may be protected by 
mere observance of judicial shibboleths. Thus, if the promoters bought 
all the stock before reselling to the public, they are not liable." Hays v. 
The Georgian, Inc., a recent Massachusetts decision, rests this upon 
the usual technical reason that all the stock having ratified, the pur- 
chasers from the promoters took assenting stock.? Yet, had there been 
non-assenting stockholders at the time the promoters made the unfair 
contract, the corporation could recover under the United States Supreme 
Court case of Davis v. Las Ovas Co., Inc. The sole division in the 
authorities occurs if the promoters contemplated a future issue to the 
public by the corporation itself when they subscribed for their stock. In 
such a situation the Supreme Court of the United States and the 
Supreme Judicial Court of Massachusetts reached opposite results in 
the Old Dominion Copper Company cases. The Massachusetts court 
in a suit against Bigelow, one of the promoters, held that there was no 


ratification; since subsequent subscribers were contemplated their as- 
sent was essential The federal court, on the other hand, refused 
to impose liability on Lewisohn, Bigelow’s co-promoter, because it 
did not consider contemplated subscribers a part of the corporation, 
and the assent of all stock then issued, although exclusively owned 
by the promoters, constituted a valid ratification.° From the stand- 





1 Ball v. Breed, 294 Fed. 227 (C. C. A. 2d, 1923), cert. denied, 264 U. S. 584 
(1924); Turner v. Markham, 155 Cal. 562, 102 Pac. 272 (1909); Hamilton v. 
Hamilton Mammoth Mines, Inc., 110 Ore. 546, 223 Pac. 926 (1924) ; In re Ambrose 
Lake Tin & Copper Min. Co., 14 Ch. D. 390 (1880). But cf. Society of Practical 
Knowledge v. Abbott, 2 Beav. 559 (1840). The promoter is liable if there were 
“equitable ” non-assenting stockholders when he took all the stock. See, e.g., Cali- 
fornia-Calaveras Min. Co. v. Walls, 170 Cal. 285, 149 Pac. 595 (1915); Arnold v. 
Searing, 73 N. J. Eq. 262, 67 Atl. 831 (1907) (on demurrer), 78 N. J. Eq. 146, 
78 Atl. 762 (1910) (on merits) ; cf. note 8, infra. Promoter taking all stock but 
giving some to the corporation to sell to the public has been held liable to the cor- 
poration, Datillo v. Roaten Creek Oil Co., 222 Ky. 378, 300 S. W. 854 (1927). 
Contra: Parsons v. Hayes, 14 Abb. N. C. 419 (N. Y. 1883); cf. Piggly Wiggly 
Delaware, Inc. v. Bartlett, 97 N. J. Eq. 469, 129 Atl. 413 (1925). 

2 280 Mass. 10, 181 N. E. 765, 85 A. L. R. 1251 (1932). 

8 227 U.S. 80 (1913). See also, e.g., Hughes v. Cadena de Cobre Min. Co., 13 
Ariz. 52, 108 Pac. 231 (1910) (only one non-assenting stockholder, who had sold 
before suit was brought) ; American Barley Co. v. McCourtie, 150 Minn. 460, 185 
N. W. 506 (1921). 

4 Old Dominion Copper Min. & Smelt. Co. v. Bigelow, 188 Mass. 315, 74 
N. E. 653 (1905) (on demurrer), 203 Mass. 159, 89 N. E. 193 (1909) (on merits). 

5 Old Dominion Copper Min. & Smelt. Co. v. Lewisohn, 210 U. S. 206 (1908). 
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point of the investing public all these situations are substantively 
identical. 

The Bigelow case is generally assumed to be the law of the state 
courts,® but this assumption is not altogether justified by the decisions. 
Although only a few states have followed the Lewisohn case,’ the Mas- 
sachusetts rule is supported by direct adjudications in but a slightly 
larger number of jurisdictions. In the other states the question can- 
not be regarded as definitely settled, although in several there are in- 
dications that the Massachusetts rule will be adopted.® This uncer- 
tainty encourages the proposal of a formula which will avoid the present 
unfairness of allowing full recovery by the corporation or remitting the 
stockholder to his individual action. 

Recovery by the corporation has been supported upon the ground that 





This division is the more striking because each court was able to discuss the con- 
trary holding of the other. 

6 See Tilden v. Barber, 268 Fed. 587, 598 (D. N. J. 1920); BALLANTINE, Cor- 
PORATIONS (1927) § 50; Berle, Compensation of Bankers and Promoters Through 
Stock Profits (1929) 42 Harv. L. Rev. 748, 758, n.22; Note (1934) 22 Catir. L. 
Rev. 326; (1919) 14 C. J. 294; Note (1933) 85 A. L. R. 1262, 1276. But see 
1 FLETCHER, CorPORATIONS (perm. ed. 1931) § 196 (“the marked tendency of the 
state courts has been to follow the United States Supreme Court ”’). 

7 Continental Securities Co. v. Belmont, 168 App. Div. 483, 489, 154 N. Y. Supp. 
54, 59 (1915) semble; Inland Nursery & Floral Co. v. Rice, 57 Wash. 67, 106 Pac. 
499 (1910) ; see Hughes v. Cadena de Cobre Min. Co., 13 Ariz. 52, 65, 108 Pac. 231, 
236 (1910); Lilylands Canal & Reservoir Co. v. Wood, 56 Colo. 130, 138, 136 Pac. 
1026, 1029 (1913); Soule v. Kunkle, 71 Colo. 221, 222, 205 Pac. 529, 530 (1922); 
Hoffman Motor Truck Co. v. Erickson, 124 Minn. 279, 283, 144 N. W. 952, 953 
(1914) ; cf. American Barley Co. v. McCourtie, 150 Minn. 460, 462, 185 N. W. 506, 
507 (1921); Roberson v. Draney, 53 Utah 263, 271, 178 Pac. 35, 38 (1918). 

8 Victor Oil Co. v. Drum, 184 Cal. 226, 193 Pac. 243 (1920) semble, Note (1934) 
22 Cauir. L. REv. 326, 328 (contending no direct holding in California) ; Datillo v. 
Roaten Creek Oil Co., 222 Ky. 378, 300 S. W. 854 (1927); Torrey v. Toledo Port- 
land Cement Co., 158 Mich. 348, 122 N. W. 614 (1909) ; Rugger v. Mt. Hood Elec. 
Co., 143 Ore. 193, 20 Pac.(2d) 412 (1933), rehearing denied, 21 Pac.(2d) 1100 
(1933); Bailey v. Pittsburg & Connell. Gas, Coal & Coke Co., 69 Pa. 334 (1871). 
Cf. Mason v. Carrothers, 105 Me. 392, 74 Atl. 1030 (1909) (stockholders suing to 
use of corporation and this relied on to distinguish Lewisohn case). Other cases 
mentioned by authorities cited in note 6, supra, are distinguishable. In some there 
were innocent stockholders (at least “ equitable”) when the transfer to the 
corporation took place. See, e.g., Fred Macey Co. v. Macey, 143 Mich. 138, 106 
N. W. 722 (1906); Arnold v. Searing, 73 N. J. Eq. 262, 67 Atl. 831 (1907) (on 
demurrer), 78 N. J. Eq. 146, 78 Atl. 762 (1910) (on merits) ; Richlands Oil Co. v. 
Morriss, 108 Va. 288, 291, 61 S. E. 762, 763 (1908) (“ others” subscribed before 
the sale); Pittsburg Min. Co. v. Spooner, 74 Wis. 307, 42 N. W. 259 (1889); 
Hebgen v. Koeffler, 97 Wis. 313, 72 N. W. 745 (1897). In Meier v. Eaton, 46 S. D. 
286, 192 N. W. 721 (1923), the court relied on the common statutory provision that 
“no corporation shall issue stock or bonds except for money, labor done, or money 
or property actually received, and all fictitious increase of stock or indebted- 
ness shall be void.” See also Ellis v. Penn Beef Co., 9 Del. Ch. 213, 80 Atl. 666 
(1911). 

% See Bigelow v. Old Dominion Copper Min. & Smelt. Co., 74 N. J. Eq. 457, 
sor, 71 Atl. 153, 171 (1908); Allenhurst Park Estates, Inc. v. Smith, ror N. J. Eq. 
581, 591, 138 Atl. 709, 714 (1927); Anderson v. Johnson, 45 R. I. 17, 26, 119 Atl. 
642, 645 (1923) (stock issued to promoter never formally authorized) ; Pietsch v. 
Milbrath, 123 Wis. 647, 101 N. W. 388 (1904) passim (plaintiff barred by Statute 
of Limitations). 




















1934] NOTES 1033 


the innocent stockholder, who is really the injured party, probably will 
not have an adequate remedy in an individual action.1° Practical con- 
siderations of trouble and expense will often discourage individual suits, 
and, in addition, numerous small lawsuits involving essentially the 
same questions are socially undesirable. Liberal provisions for joinder 
of plaintiffs,‘ or assignment for purposes of suit only, when permis- 
sible,’* greatly minimize these difficulties. Obstacles of substantive law 
remain. The individual subscriber or purchaser may have an action 
of deceit,‘* but in many cases proof of the necessary elements would be 
impossible.1* Although a fiduciary duty to the stockholders is frequently 
mentioned in cases allowing recovery by the corporation,® only in a 
few decisions has recovery by the stockholder been predicated upon a 
breach of such an obligation.’® And in most of these cases there existed 
an independent fiduciary relation which antedated the formation of the 
corporation.*” 





10 See Berle, Compensation of Bankers and Promoters Through Stock Profits 
(1929) 42 Harv. L. REv. 748, 759, n.25. 

11 See, e.g., Cat. Cope Civ. Proc. (Deering, 1931) § 378; Inv. Rev. Srat. (Cahill, 
1933) c. 110, § 151 (effective Jan. 1, 1934); N. Y. C. P. A. (1920) § 209; cf. Rear- 
don v. Dickinson, 156 La. 556, 100 So. 715 (1924); Akely v. Kinnicutt, 238 N. Y. 
466, 144 N. E. 682 (1924). To avoid a multiplicity of suits equity allows joinder 
of plaintiffs, but requires an independent reason for invoking equity jurisdiction. 
See International Org., United Mine Workers of Am. v. Red Jacket Consol. Coal & 
Coke Co., 18 F.(2d) 839, 847 (C. C. A. 4th, 1927) (interpreting Federal Equity 
Rule 26), cert. denied, 275 U. S. 536 (1927). A defendant threatened with numer- 
ous suits can sometimes compel the plaintiffs to join. See, e.g., Holly Sugar Corp. 
v. Fritzler, 42 Wyo. 446, 296 Pac. 206 (1931) (collects cases). The statutes pro- 
viding for representative suits are not applicable to actions for fraud and deceit. 
Cherry v. Howell, 4 F. Supp. 597 (E. D. N. Y. 1931), aff'd, on other grounds, 66 
F.(2d) 713 (C. C. A. 2d, 1933); see Note (1934) 20 Va. L. Rev. 564. 

12 See, e.g., Stroman v. Atlas Ref. Corp., 112 Neb. 187, 199 N. W. 26 (1924). 
Contra: Ryan v. Miller, 236 Mo. 496, 139 S. W. 128 (1911). 

18 Downey v. Byrd, 171 Ga. 532, 156 S. E. 259 (1930); Downey v. Finucane, 
205 N. Y. 251, 98 N. E. 391 (1912). Courts denying relief to the corporation fre- 
quently intimate that the proper action is in deceit by individual stockholders. See, 
e.g., Mile Wide Copper Co. v. Piper, 29 Ariz. 129, 137, 239 Pac. 799, 801 (1925). 
See also (1910) 23 Harv. L. Rev. 566. 

14 See, e.g., McAleer v. McMurray, 6 Phila. 244 (Pa. 1867). 

15 For fiduciary relation to those who are stockholders at time of transac- 
tion, see Tilden v. Barber, 268 Fed. 587, 601 (D. N. J. 1920) ; Hughes v. Cadena de 
Cobre Min. Co., 13 Ariz. 52, 61, 108 Pac. 231, 234 (1910). For fiduciary relation 
to future stockholders, see Datillo v. Roaten Creek Oil Co., 222 Ky. 378, 383, 300 
S. W. 854, 856 (1927); Hayward v. Leeson, 176 Mass. 310, 320, 57 N. E. 656, 661 
(1900). But cf. South Penn Collieries Co. v. Sproul, 52 F.(2d) 557, 560 (C. C. A. 
3d, 1931). For fiduciary relation to subscribers until corporation comes into ex- 
istence, and thereafter to corporation, see Smalley v. Bernstein, 165 La. 1, 10, 115 
So. 347, 350 (1927). 

16 Morris v. Whittier Amusement Co., 123 Cal. App. 121, 10 Pac.(2d) 1017 
(1932); Goodwin v. Wilbur, 104 Ill. App. 45 (1902); Graffam v. Lynott, 170 
Minn. 434, 212 N. W. 937 (1927); Brewster v. Hatch, 122 N. Y. 349, 25 N. E. 505 
(1890) with which compare Downey v. Finucane, 205 N. Y. 251, 98 N. E. 391 
(1912) (similar facts; held liable in deceit) ; see Downey v. Byrd, 171 Ga. 532, 156 
S. E. 259 (1930) passim; Short v. Stevenson, 63 Pa. 95 (1869); cf. Barrett v. 
Shambeau, 187 Minn. 430, 433, 245 N. W. 830, 831 (1932) ; 1 MACHEN, CorPoRA- 
TIONS (1908) § 413. 

17 These cases would not be authority for recovery by a subsequent subscriber 
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If the desired objective is compensation of the injured stockholder, 
recovery by the corporation will reach this result only by accident, for 
there is no certainty that the original innocent subscribers will hold 
stock in the corporation at the time suit is brought.1* Some will have 
taken their losses by selling at low prices, and their vendees will par- 
ticipate in the benefits of any corporate recovery, such recovery barring 
suit by the original subscribers.° Furthermore, the damages assessed 
may greatly exceed the total loss suffered by innocent stockholders. Re- 
covery from but one of several promoters may enrich his guilty as- 
sociates, for all stock will be benefited equally, thus unduly penalizing 
the promoter who happens to be sued.?° 

A remedy which avoids many of these disadvantages was devised 
by a New York court in Hyde Park Terrace Co. v. Jackson Bros. 
Realty Co.2* Payment to the corporation, as trustee for the innocent 
stockholders, of the amount of their damages was ordered upon penalty 
of cancellation of a bond and mortgage, the promoters’ secret profit. 
Similarly, where directors had sold property to their corporation, at an 
undisclosed profit, and many stockholders had settled with the directors, 
the court denied full recovery, but assessed damages in the proportion 
which stock still able to claim bore to the total capital stock.?* Analogy 





in an Old Dominion case situation, because there would be no fiduciary relation ex- 
isting independently of the organization of the corporation. The distinction here 
suggested is made in cases involving directors. Although a director is said to stand 
in fiduciary relation to stockholders, it is settled that he is not liable to them as 
individuals for fraudulent or negligent mismanagement of the corporation. Allen 
v. Curtis, 26 Conn. 456 (1857); Smith v. Hurd, 12 Metc. 371 (Mass. 1847); Seitz 
v. Michel, 148 Minn. 80, 181 N. W. 102, 12 A. L. R. 1060 (1921). Yet liability 
is imposed where the director owes an independent fiduciary duty to the plaintiff 
stockholder. General Rubber Co. v. Benedict, 215 N. Y. 18, 109 N. E. 96 (1915). 

18 In Old Dominion Copper Min. & Smelt. Co. v. Bigelow, 188 Mass. 315, 74 
N. 7 oP (1905), seven years elapsed before the fraud was discovered and suit 
brought. 

19 Barrett v. Shambeau, 187 Minn. 430, 245 N. W. 830 (1932). 

20 In Old Dominion Copper Min. & Smelt. Co. v. Bigelow, 203 Mass. 159, 89 
N. E. 193 (1909), the promoters took stock of $3,250,000 par value for property 
having a fair market value of about $2,000,000. The rest of the issue was sold to 
the public at its par value, $500,000. Bigelow was held liable, as of the year 1895, 
for the difference in the values of the property and stock exchanged. Interest in- 
creased this figure to over $2,000,000 at the time of judgment. See Weston, Pro- 
moters’ Liability: Old Dominion v. Bigelow (1916) 30 Harv. L. Rev. 39, 41. Ob- 
viously a good part of this sum must have enriched Bigelow’s associates insofar 
as they retained stock. See Weston, id. at 50. See Mr. Justice Holmes in Old 
Dominion Copper Min. & Smelt. Co. v. Lewisohn, 210 U. S. 206, 216 (1908): 
“Tf we should undertake to look through fiction to facts, it appears to us that 
substantial justice would not be accomplished, but rather a great injustice done, if 
the corporation were allowed to disregard its previous assent in order to charge 
a single member with the whole results of a transaction to which thirteen-fifteenths 
of its stock were parties, for the benefit of the guilty, if there was guilt in anyone, 
and the innocent alike.” Cf. New Sombrero Phosphate Co. v. Erlanger, 5 Ch. D. 
73, 113 (1877). But where entire benefit of corporate recovery would be gained 
by a guilty co-promoter, recovery is denied. Richard Hanlon Millinery Co. v. 
Mississippi Valley Trust Co., 251 Mo. 553, 158 S. W. 359 (1913). 

21 161 App. Div. 699, 146 N. Y. Supp. 1037 (1914). 

22 Spaulding v. North Milwaukee Town Site Co., 106 Wis. 481, 81 N. W. 1064 


(1900). 
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for this procedure might also be found in cases where directors, with 
the connivance of majority stockholders, voted themselves excessive sal- 
aries, and recovery was restricted to the dividends thereby lost to non- 
assenting shareholders.** The remedy in the Hyde Park case, in common 
with that in the Bigelow case, has the advantage of determining liability 
and maximum damages in a single suit. But the difficult problem of 
distributing the trust fund remains. 

Some device is needed which will compensate only those persons 
actually damaged by the promoters’ fraud. Thus, if an innocent share- 
holder has ‘sold without loss, the vendee holding when the fraud be- 
comes known and the market price of the stock falls, is the real loser 
and should be the distributee; conversely, if the shares were sold at a 
loss caused by the original fraud, the vendor alone should participate in 
the distribution. In any complicated case the application of this formula 
will require painstaking sifting of evidence and the solution of com- 
plicated problems of causation.2* However, upon the analogy of the 
equity receivership, all claims could be referred to a master, and a period 
set within which they must be filed. If all the claims proved do not 
equal the maximum liability set earlier in the proceeding, final judgment 
should be entered for the lesser amount. 

In most jurisdictions today a well-advised promoter with no greater 
inconvenience than making his bookkeeping conform to the devices 
sanctioned by the Hays case can take secret profits with impunity.*° In 
view of the protection sought to be afforded the investing public by the 
Federal Securities Act, it is not a little strange that questions of pro- 
moters’ frauds receive no specific treatment in that enactment.?® Such 
a situation is all the more striking when the scant protection usually 
obtained at common law is considered. But, as suggested, a fair remedy 
can be applied through the use of devices now available to the courts. 
The existence of such remedy, if it be continually urged, may lead to a 
disregard of the purely legalistic doctrine of ratification behind which 
the courts took shelter in the Hays and Lewisohn cases.”* 





23 Brown v. DeYoung, 167 IIl. 549, 47 N. E. 863 (1897) ; Matthews v. Headley 
Choc. Co., 130 Md. 523, 100 Atl. 645 (1917) ; Joyce v. Congdon, 114 Wash. 239, 
195 Pac. 29 (1921). 

24 Some shares may have passed through many hands, and the gradual realiza- 
tion of the loss caused by the original fraud may be intermixed with losses and 
gains caused by other factors, e.g., market conditions and the prosperity of the 
company’s business. 

25 Hays v. The Georgian, Inc., 280 Mass. 10, 181 N. E. 765 (1932). 

26 48 Stat. 74 (1933); 15 U.S.C. Supp. VII §§ 77a et seg. (1933). See Douglas 
and Bates, Some Effects of the Securities Act Upon Investment Banking (1933) 1 
Cur. L. Rev. 283, 284. 

27 Old Dominion Copper Min. & Smelt. Co. v. Lewisohn, 210 U. S. 206 (1908) ; 
Hays v. The Georgian, Inc., 280 Mass. 10, 181 N. E. 765 (1932). 
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STATUTORY TINKERING WITH SPECIFIC PERFORMANCE.—In one 
form or another both Congress and most of the state legislatures have, 
on occasion, attempted various modifications of the traditional doc- 
trines surrounding the grant of specific performance of contracts. On 
the whole, these efforts have not been given very broad effect in the 
decisions; but so far as their influence has operated, it has generally 
tended towards an unfortunate hampering and illiberalizing of the 
administration of equitable remedies. The statutes, largely patchwork 
in character, have affected both the jurisdictional formula of “ inade- 
quacy of the remedy at law” and the scope of the Chancellor’s discre- 
tionary power, in each aspect raising questions of constitutionality. 

Adequacy of the Remedy at Law. Early suspicion of the Chancel- 
lor’s power found expression in statutes which defined equity jurisdic- 
tion as extending to all civil causes in which an adequate remedy was 
not provided at law; * or which expressly forbade the granting of relief 
where the legal remedy was “ plain, adequate, and complete”.? To 
appraise these enactments as “ merely declaratory ”* is to underesti- 
mate their positive force. Regarded as conferring, as well as defining 
jurisdiction,* and as buttressing the constitutional guaranties of jury 
trial,® they present a definite barrier to the expansion of specific relief,® 





1 Ata. Cope (Michie, 1928) § 6465; Ga. Cop—E Ann. (Michie, 1926) § 4633; 
Hawatr Rev. Laws (1925) § 2463; Me. Rev. Strat. (1930) c. 91, § 36; Mont. Rev. 
Cope (Choate, 1921) § 8714; N. H. Pus. Laws (1926) c. 317, § 1; Ore. Cope ANN. 
(1930) § 6-101; Pa. Stat. ANN. (Purdon, 1930) tit. 17, § 282; cf. La. Crv. CopE 
(Dart, 1932) art. 1927. Specific performance is granted under the Louisiana Code 
upon substantially the same principles as in common-law jurisdictions. See New 
Orleans v. New Orleans & N. E. R. R., 44 La. Ann. 64, 67, 10 So. 401, 402 (1892). 

2 36 Start. 1163 (1911), 28 U.S. C. § 384 (1926) ; Dev. Rev. Cope (1915) c. 117, 
§ 3844; W. Va. Cope (Michie, 1932) c. 55, § 5493. Cf. Cat. Civ. Cope (Deering, 
1931) § 3274; Ga. Cope Ann. (Michie, 1926) § 4538; Mont. Rev. Cope (Choate, 
1921) § 8707; N. D. Comp. Laws Ann. (1913) § 7137; S. D. Comp. Laws (1929) 
§ 1957. 

3 See Boyce’s Ex’rs v. Grundy, 3 Pet. 210, 215 (U. S. 1830); Manchester Dairy 
System, Inc. v. Hayward, 82 N. H. 193, 198, 132 Atl. 12, 15 (1926) ; Hall v. Dunn, 
52 Ore. 475, 479, 97 Pac. 811, 813 (1908). But see Russell, C. J., dissenting, in 
Lowry v. City Investment Co., 174 Ga. 454, 462, 163 S. E. 208, 212 (1932). 

4 See Woodman v. Freeman, 25 Me. 531, 540 (1846) ; cf. Hamilton v. John C. 
Mercer Home, 228 Pa. 410, 422, 77 Atl. 630, 634 (1910). 

5 This has been frequently assigned as the real reason for the enactment of such 
statutes. See Schoenthal v. Irving Trust Co., 287 U. S. 92, 94 (1932); Grether v. 
Wright, 75 Fed. 742, 747 (C. C. A. 6th, 1896); Hall v. Dunn, 52 Ore. 475, 479, 
97 Pac. 811, 813 (1908). 

6 “The enactment gives .. . emphasis [to the “adequacy” principle], and 
indicates legislative purpose that it shall not be relaxed.” Schoenthal v. Irving 
Trust Co., 287 U. S. 92, 94 (1932). Cf. New York Guaranty Co. v. Memphis 
Water Co., 107 U. S. 205, 214 (1882); Matthews v. Rodgers, 284 U.S. 521, 525 
(1932). But cf. Balfour v. San Joaquin Valley Bank, 156 Fed. 500, sor (C. C. N. D. 


Cal. 1906). 
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and may even tend to an undesirable narrowing thereof.’ In this con- 
nection it is significant that some states have repealed early statutes 
of this type. Furthermore, such legislation has been held to abrogate 
the doctrine of “ affirmative mutuality ”, whereby specific relief is given 
the plaintiff because it would be available to the defendant.® And the 
federal statute is held to curtail equity power by annulling the rule 
that the Chancellor is not ousted of a traditional jurisdiction because 
an adequate remedy is subsequently made available at law.*° The 
limiting statute, however, does not prevent the allowance of damages in 
equity where specific relief must be refused for reasons not affecting the 
validity of the plaintiff’s cause of action.” 

More plainly “declaratory” are provisions that damages are pre- 
sumptively inadequate relief for the breach of a contract to convey 
land, and adequate compensation for breach of a contract to convey 
personalty.’? At least as regards personalty, the presumption is clearly 





7 Cf. Blue Point Oyster Co. v. Haagenson, 209 Fed. 278 (W. D. Wash. 1913). 
In Pennsylvania (see statute cited in note 1, supra) the vendor of land may not 
have specific performance against his vendee. Kauffman’s Appeal, 55 Pa. 383 
(1867). Inasmuch as the vendor is there allowed the contract price as damages, 
this result follows from the existence of a truly adequate legal remedy. Smaltz’s 
Appeal, 99 Pa. 310 (1882). 

8 See Hodges v. Kowing, 58 Conn. 12, 21, 18 Atl. 979, 981 (1889) ; Noyes v. 
Bragg, 220 Mass. 106, 109, 107 N. E. 669, 671 (1915); cf. 3 Report oF ComMMIs- 
SIONERS FOR CONSOLIDATING PuBLic STATUTES (Mass. 1901) 1364. Compare Jones 
v. Newhall, 115 Mass. 244 (1874). The repeal of such a provision “ obviously [is] 
not intended to dispense with the fundamental requirement that the law does not 
afford an adequate remedy ”. Morrison v. Land, 169 Cal. 580, 588, 147 Pac. 259, 
262 (1915). But cf. Shannon v. Cavanaugh, 12 Cal. App. 434, 439, 107 Pac. 574, 
576 (1910); Clark v. Robinson, 58 Me. 133, 137 (1870). 

9 Baker Machine Co. v. United States Fire Apparatus Co., 11 Del. Ch. 386, 
97 Atl. 613 (1916); see Jones v. Newhall, 115 Mass. 244 (1874). But, despite the 
federal statute (see note 2, supra), affirmative mutuality has been relied upon in 
granting specific performance to the vendor under a land contract. See Raymond 
v. San Gabriel Co., 53 Fed. 883, 885 (C. C. A. 8th, 1893); Nelson v. Husted, 182 
Fed. 921, 925 (C. C. D. Minn. 1910) ; cf. Merten v. Fertig, 281 Fed. 908 (C. C. A. 
8th, 1922). 

10 Ex parte Boyd, 105 U. S. 647 (1882); Travelers’ Protective Ass’n v. Gilbert, 
11r Fed. 269 (C. C. A. 8th, 1901) (state statutory procedures available under 
Conformity Act) ; see Pratt v. Pond, 5 Allen 59, 60 (Mass. 1862). But see Fox v. 
Wharton, 5 Del. Ch. 200, 224 (1878); cf. Hollis v. Kinney, 13 Del. Ch. 366, 368, 
120 Atl. 356, 357 (1923). The equitable jurisdiction will be curtailed only if the 
legislature plainly so intended or provided in establishing the new legal remedy. 
See Carpenter v. Winn, 221 U.S. 533, 539 (1911) ; Rockland v. Rockland Water Co., 
86 Me. 55, 57, 29 Atl. 935 (1893). And state legislation establishing new remedies 
at law will not oust the federal equity jurisdiction, at least unless relief is equally 
enforceable in the federal court. McConihay v. Wright, 121 U.S. 201, 206 (1887); 
cf. Singer Sewing Machine Co. v. Benedict, 229 U. S. 481 (1913); Matthews v. 
Rodgers, 284 U.S. 521 (1932). 

11 Cathcart v. Robinson, 5 Pet. 264, 278 (U. S. 1831); Milkman v. Ordway, 
106 Mass. 232 (1870). 

12 Ara. Cope (Michie, 1928) § 6830; Mont. Rev. Cope (Choate, 1921) § 8717; 
N. D. Comp. Laws Ann. (1913) § 7194; S. D. Comp. Laws (1929) § 2012; cf. GA. 
Cope Ann. (Michie, 1926) § 4635. The California provision has been amended 
to omit the presumption regarding personalty, probably to harmonize the clause 
with § 68 of the Uniform Sales Act, adopted in that state in 1931. Cat. Crv. Cope 
(Deering, 1931) $ 3387; see Wright v. Rodgers, 198 Cal. 137, 142, 243 Pac. 866, 868 
(1926) ; Orfield v. Harney, 33 N. D. 568, 577, 157 N. W. 124, 126 (1916). 
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rebuttable.'* Likewise, in view of the obvious inadequacy of the legal 
remedy, statutes authorizing the specific enforcement of codperative 
marketing contracts do not overstep the traditional test of jurisdiction.'* 
Whether the same should be said, as it usually is, of legislation provid- 
ing for specific enforcement of arbitration contracts has recently been 
questioned.** 

But in two instances the legislators have made definite inroads upon 
the established jurisdictional limitation that there be no adequate legal 
remedy.'® Section 68 of the Uniform Sales Act, which is now in force 
in thirty-one states,‘’ authorizes the court to decree specific perform- 
ance in favor of the buyer of specific or ascertained goods “ if it sees 
fit”’.** And a Maryland statute *® goes so far as to forbid the court 
to refuse specific performance “ on the mere ground ” that there is an 
adequate remedy at law, unless the defendant shall make a satisfactory 
showing that he has property from which damages could be obtained, or 
gives a bond for the payment thereof.2° However, although liberal 





13 Fleishman v. Woods, 135 Cal. 256, 261, 67 Pac. 276, 278 (1901) (personalty). 
It has been indicated that the presumption regarding realty would be open to 
rebuttal; but it seems doubtful whether any court would so hold. See Nelson v. 
Lybeck, 21 S. D. 223, 227, 111 N. W. 546, 547 (1907). But see Orfield v. Harney, 
33 N. D. 568, 577, 157 N. W. 124, 126 (1916). 

14 See Rifle Potato Growers’ Co-op. Ass’n v. Smith, 78 Colo. 171, 175, 240 Pac. 
937, 939 (1925); Potter v. Dark Tobacco Growers Co-op. Ass’n, 201 Ky. 441, 448, 
257 S. W. 33, 36 (1923). But cf. Bishop v. Alabama Farm Bureau Cotton Ass’n, 
215 Ala. 388, 389, 110 So. 711, 712 (1926). 

15 See Phillips, The Paradox in Arbitration Law: Compulsion as Applied to a 
Voluntary Proceeding (1933) 46 Harv. L. Rev. 1258, 1266. But see Doleman & 
Sons v. Ossett Corp., [1912] 3 K. B. 257, 268. 

16 Some opinion has denied that inadequacy of the legal remedy is requisite 
for equity jurisdiction. See Munson v. Munson, 30 Conn. 425, 435 (1862); cf. 
Jones v. Newhall, 115 Mass. 244 (1872). 

17 The omission of the phrase “if it sees fit” in the Arizona and Connecticut 
statutes does not seem to narrow the meaning of the section. Ariz. Cope (Struck- 
meyer, 1928) § 2881; Conn. GEN. Stat. (1930) § 4688. Pennsylvania has, how- 
ever, clearly limited the section to conform with its general limiting statute (cited 
in note 1, supra), by substituting the phrase “ where there is no adequate remedy 
at law”. Pa. Stat. Ann. (Purdon, 1930) tit. 69, § 313. 

18 See 2 WILLISTON, SALES (2d ed. 1924) § 601. Cf. LA. Crv. Cope (Dart, 1932) 
§ 2462: “ A promise to sell, when there exists a reciprocal consent of both parties 
as to the thing, the price, and terms, and which, if it relates to immovables, is in 
writing, so far amounts to a sale, as to give either party the right to enforce specific 
performance of the same.” This provision, copied from the Code Napoléon, is 
recognized as mandatory. See Girault v. Feucht, 117 La. 276, 280, 41 So. 572, 575 
(1906). Various Uniform Acts provide that where there has been a transfer by 
delivery for value of a negotiable instrument, or document of title, or of a stock 
certificate, without endorsement, the transferee may compel the endorsement by 
the transferor. See 1 UNtrorm LAws ANNOTATED 205 (Sales Act § 35); 4 id. 59 
(Bills of Lading Act § 34); 5 id. 275 (N. I. L. § 49); 6 id. 14 (Stock Transfer Act 
§9). The decisions give no clue to the theory upon which endorsement is com- 
pelled. Where the statute, in addition, provides expressly for “ specific enforce- 
ment ”, however, it apparently follows the contract theory. Mass. Gen. Laws 
(1932) c. 105, § 48. In contrast, where the provision is limited to cases of endorse- 
ment omitted by accident or mistake, the basis of enforcement is obviously not 
specific performance of a contract. See, e.g., Mo. Stat. Ann. (Vernon, 1932) 
§ 2677. 19 Mp. Ann. Cope (Bagby, 1924) art. 16, § 246. 

20 Where a solvent defendant simply fails to make the required showing, the 
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effect has been given to the latter enactment,”! Section 68 seems as yet 
to have had little influence; ** the only decided cases are at odds as to 
whether it is not merely declaratory.”* 

Lack of Mutuality of Remedy. Five states have, unfortunately, 
embodied in their codes the doctrine that specific relief must be denied 
the plaintiff, if it would not be available to the defendant.** The nar- 
rowing effect of these provisions ?° must be regarded as somewhat modi- 
fied where the Sales Act has subsequently been adopted; and this rule 
of “ negative mutuality ” is plainly abrogated pro tanto by later legis- 
lation authorizing specific enforcement by farmers’ codperative socie- 
ties of marketing contracts made with their members.”® 





effect of this clause is, of course, to permit the granting of specific relief in cases 
where the legal remedy would, in fact, be adequate. See note 21, infra. If the 
defendant is insolvent, it would seem that there is inadequacy of remedy anyway, 
and the question becomes one of exercise of jurisdiction. Cf. CHAFEE AND SIMP- 
son, Cases ON Equity (1933) 264-69. And there seems to be nothing in the 
statute to deprive the court of discretion in withholding specific relief out of fair- 
ness to other creditors. See (1924) 9 Munn. L. Rev. 156. 

21 Cf, Neal v. Parker, 98 Md. 254, 57 Atl. 213 (1904) ; Ady v. Jenkins, 133 Md. 
36, 104 Atl. 178 (1918); cf. Teschner v. Falkenwalde, 135 Md. 114, 108 Atl. 467 
(1919) ; Baltimore Process Co. v. My-Coca Co., 144 Md. 439, 125 Atl. 179 (1924); 
Brummel v. Clifton Realty Co., 146 Md. 56, 125 Atl. 905 (1924). 

22 Any possible effect seems to have been ignored in some jurisdictions. See 
Irving Trust Co. v. Deutsch, 2 F. Supp. 971, 994 (S. D. N. Y. 1932) ; Bowman v. 
Adams, 45 Idaho 217, 261 Pac. 679 (1927); Last Chance Ranch v. Erickson, 25 
Pac.(2d) 952, 962 (Utah 1933). 

23 Outten Grain Co. v. Grace, 239 Ill. App. 284 (1925) (relief denied) ; Hugh- 
banks v. Browning, 9 Ohio App. 114 (1917) (relief granted). See 3 WILLISTON, 
ContTrRACTs (1920) § 1419a, n.37. The Illinois court’s conclusion, that the section 
“ does not give the remedy where it did not exist before ”, is clearly not the interpre- 
tation of the drafters. See 2 WrixisTon, SALEs (2d ed. 1924) § 601. There is some 
indication in the decisions, however, of a readiness to recognize positive creative 
force in the statute. See Eastern Rolling Mill Co. v. Michlovitz, 157 Md. 51, 67, 
145 Atl. 378, 384 (1929) ; Michigan Sugar Co. v. Falkenhagen, 243 Mich. 698, 700, 
220 N. W. 760, 761 (1928). Cf. In re Wait, [1927] 1 Ch. 606, 617, 630 (English 
Sale of Goods Act § 52). 

24 Ara. Cope (Michie, 1928) § 6829; Cat. Crv. Cope (Deering, 1931) § 3386; 
Mont. Rev. Cope (Choate, 1921) § 8716; N. D. Comp. Laws Ann. (1913) § 7193; 
S. D. Comp. Laws (1929) § 2011. The Field Draft Civil Code for New York, 
from which these provisions were copied, also codified the rule of affirmative mutu- 
ality, but this is now included in but one code. Mont. Rev. Cope (Choate, 1921) 
§ 8715. These sections are “ declaratory ” merely. See Knudtson v. Robinson, 18 
N. D. 12, 17, 118 N. W. 1051, 1052 (1908) ; Case Threshing Machine Co. v. Farns- 
worth, 28 S. D. 432, 440, 134 N. W. 819, 822 (1912). 

25 Cf. Poultry Producers v. Barlow, 189 Cal. 278, 208 Pac. 93 (1922); Archer 
v. Miller, 73 Cal. App. 678, 684, 239 Pac. 92, 94 (1925). 

26 Colma Vegetable Ass’n v. Bonetti, 91 Cal. App. 103, 267 Pac. 172 (1928) ; cf. 
Rifle Potato Growers’ Co-op. Ass’n v. Smith, 78 Colo. 171, 240 Pac. 937 (1925); 
Brown v. Staple Cotton Co-op. Ass’n, 132 Miss. 859, 891, 96 So. 849, 856 (1923). 
The Colorado court, indeed, has suggested that there is no lack .of mutuality of 
remedy in the first place, because the marketing contracts are between the associa- 
tion members themselves, against each of whom specific performance may be had 
under the statute. See Rifle Potato Growers’ Co-op. Ass’n v. Smith, supra, at 175, 
240 Pac. at 938; cf. Watertown Milk Producers Co-op. Ass’n v. Van Camp Pack- 
ing Co., 199 Wis. 379, 389, 225 N. W. 209, 212, 226 N. W. 378 (1929). By the 
sounder view, the contract is between the member and the association. Cf. Wash- 
ington Cranberry Growers Ass’n v. Moore, 117 Wash. 430, 201 Pac. 773, 204 
Pac. 811 (1921). Even so, if the contract were treated as simply one of sale, spe- 
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“ Specific Performance” by Injunction. While several states have 
contented themselves with declaring that injunctive relief, like specific 
performance, may be granted in the absence of a satisfactory legal 
remédy,?’ in at least four jurisdictions the injunction may not be used 
to prevent the breach of a contract which would not be specifically 
enforced.2® The undesirable restraint 2° which such a measure imposes 
has been reflected in judicial efforts to avoid it by strict interpretation 
and exceptions. Thus, the prohibition has been held to apply only to 
contracts the specific enforcement of which is expressly prohibited by 
statute.*° It is of course not applicable to contracts containing only 
express negative covenants,* or to a situation where breach of the 
contract would also amount to a tort.** Nor has it prevented granting 
an injunction to prevent breach by a public utility of its service contract 
with a consumer.** In sharp contrast with such restrictive legislation 
is the statute, companion to the Maryland act already noted,** which 
forbids the denial of an injunction merely because there is an adequate 
remedy at law, unless the defendant establishes his solvency.*° 

Exercise of Jurisdiction. That a plaintiff does not receive specific 
performance as a matter of right, but only in the sound discretion of 
the Chancellor, has generally been considered axiomatic.*® In some 
respects, as in authorizing enforcement of what might be considered an 
agency relationship in marketing contracts,*’ the legislators may have 





cific performance might be available against the association. Cf. Texas Farm 
Bureau Cotton Ass’n v. Stovall, 113 Tex. 273, 290, 253 S. W. 1101, 1108 (1923). 
But most courts would agree that specific relief ought not to be given, because of the 
fiduciary character of the codperative’s obligations. See Oregon Growers’ Co-op. 
Ass’n v. Lentz, 107 Ore. 561, 580, 212 Pac. 811, 817 (1923). 

27 See, e.g., Ga. Cop—E Ann. (Michie, 1926) § 5490; Mo. Rev. Strat. (1929) 
§ 1519. Cf. Dev. Rev. Cope (1915) c. 117, § 3844. 

28 Car. Civ. Cope (Deering, 1931) $3423; Mont. Rev. Cope Civ. Proc. 
(Choate, 1921) § 9242; N. D. Comp. Laws Ann. (1913) § 7214; S. D. Comp. Laws 
(1929) $2035. Contracts for marketing farm products, and for certain unique 
personal services, are excepted from the operation of the California provision. 

29 Cf. Poultry Producers v. Barlow, 189 Cal. 278, 208 Pac. 93 (1922) ; Ander- 
son v. Neal Institutes Co., 37 Cal. App. 174, 173 Pac. 779 (1918). 

80 Otter Tail Power Co. v. Clark, 59 N. D. 320, 229 N. W. 915 (1930). An 
earlier case ignored the statutory prohibition. Great Northern Ry. v. Sheyenne 
Telephone Co., 27 N. D. 256, 145 N. W. 1062 (1914) ; cf. note 33, infra. 

( a Anderson v. Neal Institutes Co., 37 Cal. App. 174, 175, 173 Pac. 779, 781 
1918). 

82 Morris v. Iden, 23 Cal. App. 388, 138 Pac. 120 (1913). 

88 Gallagher v. Equitable Gaslight Co., 141 Cal. 699, 75 Pac. 329 (1904). The 
court treated the question, however, as one of enforcement of the utility’s statutory 
obligations rather than of its contract. 

84 See note 19, supra. 

_385 Mp. Ann. Cope (Bagby, 1924) art. 16, §87. Cf. id. art. 8, §17. See 
Michael v. Rigler, 142 Md. 125, 133, 120 Atl. 382, 385 (1923). 

86 See 1 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 60. 

87 Many courts apparently so consider them, even though put in terms of sale. 
Cf. Kansas Wheat Growers Ass’n v. Board of Comm’rs, 119 Kan. 877, 241 Pac. 
466 (1925). A Canadian court, in the absence of statute, denied injunctive relief 
against the member where the contract was plainly one of agency. Kelowna 
Growers’ Exchange v. De Caqueray, 70 D. L. R. 865 (Br. Col. 1922). 
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extended the scope of this discretion. Such is the effect of statutes 
declaring inadequacy of consideration to be in itself sufficient basis for 
denial of equitable relief.** The wisdom of thus leaving the courts 
complete freedom to pass upon the parties’ bargain is at least dubious.*® 

In contrast, however, the discretion of the equity court has been 
strikingly narrowed by statutes which purport to make mandatory the 
granting of specific performance of arbitration and codperative market- 
ing contracts. Applying to agreements to arbitrate future as well as 
existing disputes, the Draft State Arbitration Act, now adopted in 
twelve states and by Congress,*® provides that the court, upon being 
satisfied that the making of the contract to arbitrate or its breach is not 
in issue, shall direct the parties to proceed to arbitration, and the neces- 
sary enforcement powers are furnished. In four states ** the Uniform 
Arbitration Act, and in other jurisdictions statutes whereby agreements 
to arbitrate existing disputes are made “ irrevocable ” even before actual 
submission to the arbitrators,*? suggest an analogous theory of enforce- 
ment.‘ No less emphatic are the terms of the standard codperative 
marketing statute, in effect in three-fourths of the states,** that upon 
a breach or threatened breach by a member, the association “ shall be 
entitled ” *° to an injunction and specific performance. 





38 Ara. Cope (Michie, 1928) § 6834; Car. Civ. Cope (Deering, 1931) § 3391; 
Ga. Cope ANN. (Michie, 1926) § 4637; Mont. Rev. Cope (Choate, 1921) § 8721; 
N. D. Comp. Laws Ann. (1913) § 7198; S. D. Comp. Laws (1929) § 2016. “ Be- 
fore the Code the preponderance of authority was, that mere inadequacy of con- 
sideration, not amounting to evidence of fraud, was not ground for refusing specific 
performance.” Morrill v. Everson, 77 Cal. 114, 115, 19 Pac. 190 (1888) ; cf. Finlen 
v. Heinze, 28 Mont. 548, 563, 73 Pac..123, 126 (1903). Under the statute the 
plaintiff’s bill must allege an adequate consideration. Flood v. Templeton, 148 Cal. 
374, 83 Pac. 148 (1905); Potts v. Mathis, 149 Ga. 367, 100 S. E. 110 (1919). 
Contra: Sturtz v. Ommen, 32 S. D. 396, 143 N. W. 288 (1913). 

39 Under the code specific performance has been denied where the contract was 
to pay $1300 for land appraised at $1600. Morrill v. Everson, 77 Cal. 114, 19 Pac. 
190 (1888). The same result was reached where the contract price was $1800, and 
the appraised value $2500, the upper court accepting the trial judge’s general finding 
that the contract was “unfair”. Haddock v. Knapp, 171 Cal. 59, 151 Pac. 1140 
(1915). 

40 See Phillips, swpra note 15, at 1262, n.26. Specific enforcement of arbitration 
contracts is expressly prohibited in some states. IpaHo Cope (1932) §$28-110; 
Mont. Rev. Cope (Choate, 1921) § 7558; N. D. Comp. Laws Ann. (1913) § 5927; 
Oxta. Stat. (1931) $9491; S. D. Comp. Laws (1929) § 897. 

41 Nev. Comp. Stat. (Hillyer, 1929) § 510; N. C. Cope Ann. (Michie, 1931) 
§898a; Uran Rev. Stat. (1933) § 104-36-1; Wyo. Rev. Strat. ANN. (1931) 
§ 7-101. 

42 See, e.g., Minn. Stat. (Mason, 1927) § 9513; TENN. Cope (Michie, 1932) 
§ 9367; W. Va. Cope (Michie, 1932) § 5500. 

43 See White Eagle Laundry Co. v. Slawek, 296 Ill. 240, 245, 129 N. E. 753, 
755 (1921). But see Doleman & Sons v. Ossett Corporation, [1912] 3 K. B. 257, 
268. 

44 See collection and discussion of statutes in Hanna, LAw oF CO-OPERATIVE 
MARKETING ASSOCIATIONS (1931) C. 3. 

45 See, e.g., Ky. Stat. (Carroll, 1930) § 883f-18. Cf. Girault. v. Feucht, 117 
La. 276, 280, 41 So. 572, 573 (1906). Under some of the statutes the same ma- 
chinery might, apparently, be available for the enforcement of contracts between 
codperatives themselves. See, e.g., Minn. Stat. (Mason, 1927) § 6102; Vt. Laws 
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The mandatory character of the arbitration acts has, curiously, 
evoked little attention in the decisions.** The marketing contract legis- 
lation, on the other hand, has produced an interesting complex of judi- 
cial reactions. Although there has been some cautious recognition 
of the imperative quality of the enforcement provisions,** most of the 
courts have nullified their mandatory language, and have treated them 
as merely conferring a discretionary authority.*® Some have decided 
that such was the legislative intention.*® Others have simply ignored 
the question, and, while freely allowing injunctive relief, have indicated 
that specific performance would be denied because of the difficulty of 
supervision.*° 

Constitutionality. While constantly mindful that legislation expand- 
ing the application of equitable remedies must not encroach upon guar- 
anties of jury trial, the courts have been liberal in upholding statutory 





1931, no. 96, §35. Some acts extend these remedies to other than agricultural 
associations. Ore. Cope ANN. (1930) § 25-801; Wis. STAT. (19321) § 185.02; cf. 
Iowa Cope (1931) § 8486. In a few states the enforcement provisions are merely 
permissive. Me. Rev. Stat. (1930) c. 59, § 18; Mass. Gen. Laws (1932) c. 157, 
§ 17 (injunction only); N. H. Pus. Laws (1926) c. 224, §33; N. J. Comp. Star. 
(Supp. 1925) § 45-34; Vt. Laws 1931, no. 96, $27. Cf. R. I. Laws 1928, c. 1202, 
§ 10; Uran Rev. Srat. (1933) § 2-0-6. 

46 The New York court has made passing acknowledgment of the imperative 
force of these provisions. See Matter of Berkovitz v. Arbib & Houlberg, 230 N. Y. 
261, 274, 130 N. E. 288, 291 (1921); Matter of Fletcher, 237 N. Y. 440, 448, 143 
N. E. 248, 251 (1924). See Phillips, loc. cit. supra note 15. 

47 See Harrell v. Cane Growers Co-op. Ass’n, 160 Ga. 30, 59, 126 S. E. 531, 
544 (1925) ; Kansas Wheat Growers’ Ass’n v. Schulte, 113 Kan. 672, 684, 216 Pac. 
311, 317 (1923); Texas Farm Bureau Cotton Ass’n v. Stovall, 113 Tex. 273, 253 
S. W. r101r (1923). 

48 Some of the grounds whereon specific relief has been denied would, however, 
be consistent with the imperative intent of the statute, as where the contract 
sought to be enforced is voidable for fraud, or duress. See Brown v. Georgia 
Cotton Growers Co-op. Ass’n, 164 Ga. 712, 139 S. E. 417 (1927) (fraud); cf. 
Farmer’s Educational & Co-op. Union v. Langlois, 258 Ill. App. 522 (1930) 
(duress). And the same would be true where relief was denied because of the 
association’s failure to fulfill its obligations, or because the member could perform 
his contract only by doing an unlawful act. See Louisiana Farm Bureau Cotton 
Growers’ Co-op. Ass’n v. Clark, 160 La. 294, 314, 107 So. 115, 122 (1926) ; Staple 
Cotton Co-op. Ass’n v. Borodofsky, 143 Miss. 558, 108 So. 802 (1926). 

49 See Bishop v. Alabama Farm Bureau Cotton Ass’n, 215 Ala. 388, 390, 110 So. 
711, 712 (1926) ; Tobacco Growers Co-op. Ass’n v. Bland, 187 N. C. 356, 121 S. E. 
636 (1924); State v. Superior Court, 130 Wash. 668, 228 Pac. 847 (1924). 

50 See Lee v. Clearwater Growers Ass’n, 93 Fla. 214, 111 So. 722, 724 (1927); 
Washington Cranberry Growers’ Ass’n v. Moore, 117 Wash. 430, 439, 201 Pac. 773, 
776, 204 Pac. 811 (1921); cf. Manchester Dairy System v. Hayward, 82 N. H. 193, 
204, 132 Atl. 12, 17 (1926); Phez Co. v. Salem Fruit Union, 103 Ore. 514, 534, 201 
Pac. 222, 229, 205 Pac. 970 (1921). But cf. Warren v. Alabama Farm Bureau Cot- 
ton Ass’n, 213 Ala. 61, 64, 104 So. 264, 267 (1925); Poultry Producers v. Barlow, 
189 Cal. 278, 281, 208 Pac. 93, 94 (1922). However, in a few cases specific per- 
formance has been decreed where the contract had a year or more to run. See 
Warren v. Alabama Farm Bureau Cotton Ass’n, supra; Hollingsworth v. Texas 
Hay Ass’n, 246 S. W. 1068 (Tex. Civ. App. 1922); Texas Farm Bureau Cotton 
Ass’n v. Stovall, 113 Tex. 273, 253 S. W. 11ror (1923). Delivery of produce on 
hand has been ordered where the contract period had expired by the time of the 
decree. Colma Vegetable Ass’n v. Bonetti, 91 Cal. App. 103, 267 Pac. 172 (1928); 
org: — Cotton Growers’ Co-op. Ass’n v. English 135 S. C. 19, 133 S. E. 
542 (1926). 
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changes. The Maryland statutes," so far as they overthrow the “ ade- 
quacy ” limitation, most nearly trench upon traditional boundaries,” 
but no difficulty was found in approving them.®* And as regards the 
arbitration acts, the parties’ original contract is held a sufficient waiver 
of jury trial.** 

In practically every state constitution the provisions vesting the 
judicial power are held to fix some doctrines of jurisdiction and their 
exercise beyond legislative control: °° “ Changes, we may assume, will 
be condemned, if subversive of historic traditions of dignity and 
power.” °° Whatever the limits of this principle, it would seem at least 





51 See notes 19, 35, supra. 

52 See Baker v. Biddle, Fed. Cas. No. 764, at 444 (C. C. E. D. Pa. 1831); cf. 
note 5, supra. 53 Neal v. Parker, 98 Md. 254, 57 Atl. 213 (1904). 

54 Matter of Berkovitz v. Arbib & Houlberg, 230 N. Y. 261, 130 N. E. 288 
(1921). The constitutionality of the codperative marketing acts on this score has 
apparently been regarded as too obvious to require discussion. In any event, the 
usual provision in the marketing contract for specific enforcement, while ineffective 
to confer jurisdiction upon the courts, would seem equivalent to a waiver of jury 
trial. Cf. Colma Vegetable Ass’n v. Bonetti, 91 Cal. App. 103, 267 Pac. 172 (1928) ; 
Minnesota Wheat Growers Co-op. Marketing Ass’n v. Huggins, 162 Minn. 471, 
486, 203 N. W. 420, 426 (1925). See Mont. Rev. Cope (Choate, 1921) § 8714. 

55 The applicable sections fall into five classes: (1) Two constitutions declare 
merely that the judicial power is vested in certain named courts. Me. Const. art. 
VI, §1; N. J. Const. art. VI, §1; cf. N. C. Constr. art. IV, § 12. Such a vesting 
clause is sufficient, nevertheless, to fix the jurisdiction of the courts as of the time 
of the constitution’s adoption. See Flanigan v. Guggenheim Smelting Co., 63 N. J. 
L. 647, 651, 44 Atl. 762, 763 (1899). (2) In the majority of states it is provided 
that a named court of general original jurisdiction shall have power in “ all matters 
in equity ”, or “in law and equity ”. See, e.g., Cat. Const. art. VI, § 5; Int. Const. 
art. VI, §12; Mo. Const. art. VI, § 22. (3) About one-fourth of the constitutions 
purport to grant complete control of the courts’ jurisdiction to the legislature, 
declaring that their powers “ shall be fixed by law”, or may be “ changed ” by the 
legislature. See, e.g.. Conn. Const. art. V, §1; Ky. Const. §126. Cf. Mass. 
Const. c. 1, art. III. (4) The provisions in three states, which confer “ jurisdiction 
in law and equity, and of such other matters as the legislature may provide” 
seem to establish the legislative right to expand the courts’ powers. Fia. Const. 
art. V, §11; Nes. Const. art. V, §9; W. Va. Const. art. VIII, §12. (5) Con- 
versely, two sections conferring general jurisdiction so far as not prohibited by law 
appear plainly to authorize curtailment. Muicu. Const. art. VI, § 8; Wis. Const. 
art. VII, § 8. 

Even where the constitution confers the broadest powers of change upon the 
legislature, these are limited by the guaranty of jury trial. North Pa. Coal Co. 
v. Snowden, 42 Pa. 488 (1862). And if separate courts of law and equity are cre- 
ated by the constitution, an added check is established, that the jurisdiction of one 
be not enlarged at the expense of the other. Cf. Hedden v. Hand, 90 N. J. Eq. 
583, 107 Atl. 285 (1919). On the other hand, although there is apparently express 
authority to curtail the jurisdiction, it is subject to the condition that a wrong 
must not be left without substantial redress available in some tribunal. See Gia- 
nella v. Bigelow, 96 Wis. 185, 198, 71 N. W. 111, 115 (1897). Under the provisions 
in the majority of constitutions, power is conceded the legislature to widen or nar- 
row the scope of equitable remedies by redefining to a considerable extent the 
factual situations to which they may apply. Cf. Spreckels v. Hawaiian Commer- 
cial & Sugar Co., 117 Cal. 377, 49 Pac. 353 (1897); State v. Gilbert, 126 Minn. 95, 
147 N. W. 953 (1914). But equity may not be thus ousted of a whole traditional 
jurisdiction, as over the administration of estates. Howell v. Moores, 127 Ill. 67, 
69, 19 N. E. 863, 864 (1889). 

56 Cardozo, J., in Matter of Berkovitz v. Arbib & Houlberg, 230 N. Y. 261, 
274, 130 N. E. 288, 291 (1921). 
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to preclude drastic legislative tampering with such fundamental doc- 
trines as that equity gives relief only where the legal remedy is inade- 
quate, and that the granting of its remedies rests in the Chancellor’s 
discretion. Section 68 of the Sales Act and the Maryland statutes prob- 
ably do not go far enough in abrogating the jurisdictional limitation to 
raise a serious question here. But it is strange that the mandatory 
quality of the arbitration acts has been so readily acceded to, and the 
resort by judges to devices for evading them points to the unwisdom 
of depriving equity of open discretion in application of its remedies.*’ 
The enforcement provisions of the marketing statutes, one court has in- 
dicated, would be unconstitutional if it were necessary to interpret 
them as mandatory.®* Such a result would find support in Michigan 
decisions holding unconstitutional statutes purporting to deprive the 
court of all discretion regarding the terms of an injunction,®® or the 
acceptance of a jury verdict; © and it indeed seems sound to recognize 
the traditional discretionary power of the Chancellor as too fundamental 
a principle to be abrogated piecemeal. 





ADMITTING BusINEss RECORDS IN EVIDENCE: LEGISLATION TO MEET 
Mopvern Conpitions.'— The two principal hearsay exceptions gov- 
erning the admission of business records in evidence * were developed 





57 See Phillips, supra note 15, at 1276; (1934) 47 Harv. L. Rev. 699. 

58 See Tobacco Growers’ Co-op. Ass’n v. Bland, 187 N. C. 356, 360, 121° S. E. 
636, 638 (1924). 

59 People v. Holschuh, 235 Mich. 272, 209 N. W. 158 (1926). 

60 Brown v. Buck, 75 Mich. 274, 284, 42 N. W. 827, 830 (1889): “ The right 
to have equitable controversies dealt with by equitable methods is as sacred as the 
right of trial by jury.” Contra: Corbett v. Kingan, 16 Ariz. 440, 146 Pac. 922 
(1915); cf. Brady v. Carteret Realty Co., 72 N. J. Eq. 904, 67 Atl. 606 (1907). 
It has been suggested that the New Jersey analogue to the Norris-La Guardia Act, 
curbing the use of injunctions in labor disputes, may be unconstitutional as an 
undue encroachment upon the Chancellor’s discretionary powers. See Bayonne 
Textile Corp. v. American Fed. of Silk Workers, 168 Atl. 799, 806 (N. J. Ch. 1933), 
(1934) 47 Harv. L. Rev. 712. 


1 This is the third of a series of Notes on legislative changes in the rules of evi- 
dence. See Qualifying the Interested Survivor as a Witness (1933) 46 Harv. L. 
Rev. 834; Extending Judicial Notice to Foreign Law, id. 1019. See also Compelling 
the Testimony of Absent Witnesses (1929) 43 id. 121; Civil Deposition Acts (1931) 
45 id. 176; cf. Supplementing Memory With Business Records (1916) 29 id. 863. 

2 If testimony is offered from all persons taking part in making an entry, it is 
admissible as memorandum of past recollection. See, e.g., Madison County Sav. 
Bank v. Phillips, 250 N. W. 598 (Iowa 1933) ; Hot Springs Plumbing & Heating Co. 
v. Wallace, 27 Pac.(2d) 985 (N. M. 1934). It is immaterial that the subject matter 
of the entry would not be susceptible of proof by books of account. Briggs Mfg. 
Co. v. United States, 30 F.(2d) 962 (D. Conn. 1929); see Prudential Ins. Co. v. 
Folsom, 48 Idaho 538, 547, 283 Pac. 609, 612 (1929). Yet, in such situations the 
rules governing admission of book entries are often erroneously applied. See, e.g., 
Denson v. Kirkpatrick Drilling Co., 225 Ala. 473, 144 So. 86 (1932); Grossman v. 
Delaware Elec. Co., 34 Del. 521, 155 Atl. 806 (1929); Bauder v. Johnson, 36 
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prior to the industrial revolution.* The older of these, the shop book 
rule, was designed to compensate the litigating tradesman for his in- 
competency based on interest by allowing him to introduce his books 
upon a “ suppletory oath ”.* Often confused with this is the exception 
admitting entries in the regular course of business when the entrant is 
unavailable.’ Legislative action, taken in most states prior to the Civil 
War, has made but minor changes in the former rule; and, until the 
past decade, statutes touched only particular situations under the busi- 
ness entries doctrine.® Since modern specialization of function renders 
both rules inadequate to prove any but the simplest dealings, Wigmore 
and others have argued for the admission of business records upon the 
testimony of the officer under whose supervision they were kept.’ In a 
quarter of the states the courts unaided have accepted their conclu- 
sions; ® analogous results have been reached in Alabama, North Dakota, 





S. W.(2d) 1112 (Tex. Civ. App. 1931); Still v. Swanson, 27 Pac.(2d) 704 (Wash. 
1933). 

No extensive foundation need be laid for books introduced against their owner, 
for they come in as admissions. Cameron v. Commissioner, 56 F.(2d) 1021 
(C. C. A. 3d, 1932); Perlin v. Rosen, 164 Atl. 625 (Me. 1933). The same is true 
where the opposing party with notice of the charges failed to object. Howell v. 
Smith, 206 Ala. 646, 91 So. 496 (1921); Kipp v. Miller, 47 Colo. 598, 108 Pac. 164 
(1910) ; Darlington v. Perry, 354 Ill. 22, 187 N. E. 796 (1933). Here again, many 
courts mistakenly require the foundation necessary for business entries. St. Louis- 
S. F. Ry. v. Curtis, 216 Ala. 296, 113 So. 54 (1927); Alexander v. Williams-Echols 
Dry Goods Co., 161 Ark. 363, 256 S. W. 55 (1923); Vath v. Wiechmann, 138 Minn. 
87, 163 N. W. 1028 (1917). 

3 Use of shop books was restricted in England by Shop Book Debts Act. 
7 Jac. I, c. 12 (1609). The Act was not considered applicable in this country. 
Lamb v. Hart’s Adm’rs, 1 Brevard 105 (S. C. 1802); cf. Brown v. Talcott, 1 Root 
85 (Conn. 1783). 

4 This identification was not considered testimony. See 3 WicMorE, EvIDENCE 
(2d ed. 1923) § 1554. Sole practical importance of the rule today is where a party 
is incompetent under an “ interested survivor” statute. The cases are in conflict 
as to the foundation necessary, one line of authority admitting upon testimony of 
the party alone, see, e.g., Im re Voislowsky, 264 Ill. App. 398 (1932), the other re- 
quiring testimony of some disinterested person that the books are correct, Brown 
v. Gow, 72 Cal. App. Dec. 255, 18 Pac.(2d) 377 (1933), (1933) 6 So. Caxir. L. 
Rev. 334 (collects cases). See also Legis. (1933) 39 W. Va. L. Q. REv. 174. 

5 Originally the rule admitted only entries made in the course of duty by a de- 
ceased clerk concerning facts within his personal knowledge. Disqualification for 
interest being in the main removed, all entries could be admitted under this rule. 
See 3 WicMorE, EvmeENcE § 1536; RICHARDSON, EvIpENCE (4th ed. 1931) § 280 et 
seq. For what constitutes unavailability see p. 1051, infra. 

6 The statutes are collected in 3 WicmMorE, Evience § 1519. Oregon in 1929 
copied the Iowa statute. Ore. Cope ANN. (1930) § 9-719. One reason for the con- 
fusion of the business entries and the shop book rules may be that most of the 
Paes are declaratory of the latter, but have combined with it business entry 
eatures. 

7 4 CHAMBERLAYNE, EVIDENCE (1913) § 2881; MorcGANn er 4z., THE LAW oF 
EvIpENCE (1927) 61; 3 WicMorRE, EvipENCE § 1530. 

8 Cub Fork Coal Co. v. Fairmont Glass Co., 19 F.(2d) 273 (C. C. A. 7th, 
1927); Crump v. Bank of Toccoa, 41 Ga. App. 505, 153 S. E. 531 (1930); People 
v. Small, 319 Ill. 439, 150 N. E. 435 (1926), (1926) 21 Inu. L. Rev. 180; Hartford 
Fire Ins. Co. v. Baker, 257 Mich. 651, 241 N. W. 871 (1932); Tiedt v. Larson, 174 
Minn. 558, 219 N. W. 905 (1928); Grenada Cotton Compress Co. v. Atkinson, 94 
Miss. 93, 47 So. 644 (1908); State v. Roach, 82 N. H. 189, 131 Atl. 606 (1926), 
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and Oklahoma, through judicial interpretation of their statutes.° In 
other jurisdictions a strict insistence upon a full foundation for the 
books still makes their use to prove commercial claims impractical.’° 
A committee of the Commonwealth Fund, after a study of over eighteen 
hundred decisions and replies to a questionnaire sent to a large number 
of industrial firms, realized the hopelessness of reform through gradual 
judicial action.** The model Act drafted by the Committee in 1926 
has been adopted in Maryland, New York, and Rhode Island, and a 
recent amendment brings the Massachusetts statute into substantial 
harmony with these.’? 





(1926) 24 Micu. L. Rev. 721; Edgerton v. Perkins, 200 N. C. 650, 158 S. E. 197 
(1931) ; Knina v. Levine & Son, 86 Pa. Super. Ct. 92 (1925) ; White Sewing Mach. 
Co. v. Gilmore Furn. Co., 128 Va. 630, 105 S. E. 134 (1920) ; Peoples Bank & Trust 
Co. v. Douglas, 154 Wash. 450, 282 Pac. 838 (1929). In Texas, apparently, only 
the books of a bank may be proved in this manner. Compare Flynn v. Citizens’ 
Nat. Bank, 31 S. W.(2d) 485 (Tex. Civ. App. 1930), with J. M. Radford Grocery 
Co. v. Porter, 17 S. W.(2d) 145 (Tex. Civ. App. 1929). In West Virginia the 
supervising officer may vouch for the authenticity of the books under his control, 
but not for their accuracy. Motor Car Supply Co. v. Nicholas Hardware & Furn. 
Co., 111 W. Va. 252, 161 S. E. 31 (1931). 

9 Ziliak & Schafer Milling Co. v. Moore, 222 Ala. 254, 131 So. 798 (1930) ; Na- 
tional Surety Co. v. Julian, 150 So. 474 (Ala. 1933); Baldwin Piano Co. v. Wylie, 
247 N. W. 397 (N. D. 1933) ; Hemisphere Oil & Gas. Co. v. Oil Well Supply Co., 
104 Okla. 83, 230 Pac. 245 (1924); Consolidated Pipe Line Co. v. British Am. 
Oil Co., 163 Okla. 171, 21 Pac.(2d) 762 (1933). 

10 “ Some of its rules are so unwieldy that many of the simplest things of life, 
transactions so common as the sale and delivery of merchandise, are often the most 
difficult to prove.” Cardozo, A Ministry of Justice (1923) 35 Harv. L. Rev. 113, 
121. See also Ehrich, Unnecessary Difficulties of Proof (1923) 32 YALE L. J. 436, 
437, 448 and note. Industrial firms reported to a Committee of the Commonwealth 
Fund that when required to present the full common-law foundation for their 
books they found it impossible to continue their actions. See MorGAN £T AL., 
EvweENce 61. See also Edgar Lee Masters, Introduction to Chicago (Jan., 1934) 
31 Am. MERCURY 49, 55. 

11 “ The Committee to Propose Specific Reforms in the Law of Evidence ” com- 
prised Edmund M. Morgan as chairman, the late Judge Hough, and Professors 
Chafee, Gifford, Hinton, Johnston, Sunderland, and Wigmore. They noted that 
the courts accepting Wigmore’s thesis (see note 8, supra) were growing in number, 
but insisted that “the process of reaching this proper end by judicial decision is 
altogether too slow and uncertain”. Morcan zr 4z., EvIDENCE 63. But compare 
Learned Hand, J., in Massachusetts Bond. & Ins. Co. v. Norwich Pharm. Co., 18 
F.(2d) 934, 937 (C. C. A. 2d, 1927): “. . . the intervention of the Legislature, 
which must be by general rules, cannot be as satisfactory as a step by step progress 
of the courts, if they are willing to progress at all.” 

12 Mp. Ann. Cope Supp. (Bagby, 1929) art. 35, §54-a; N. Y. C. P. A. (1928) 
§ 374-a; R. I. Acts & Resolves 1928, c. 1161; see Mass. Gen. Laws (1932) 
c. 233, § 78. The model Act provides: “Any writing or record (or photo- 
static or photographic reproduction thereof), whether in the form of an entry in 
a book or otherwise, made as a memorandum of any act, transaction, occurrence 
or event shall be admissible in evidence in proof of said act, transaction, occur- 
rence or event, if the trial judge shall find that it was made in the regular course 
of any business, and that it was the regular course of such business to make such 
memorandum or record (or photostatic or photographic reproduction thereof) at 
the time of such act, transaction, occurrence or event or within a reasonable time 
thereafter. All other circumstances of the making of such writing or record (or 
photostatic or photographic reproduction thereof), including lack of personal knowl- 
edge by the entrant or maker, may be shown to affect its weight but not its ad- 
missibility. ‘The term business shall include business, profession, occupation and 





1934] LEGISLATION 1047 


“ Any writing or record, whether in the form of a book or other- 
wise . . .” is admissible under the model Act.1* The common law re- 
quired production of the books of original entry, but only in the early 
cases was much emphasis laid upon the necessity of the records being 
books; 1* loose-leaf sheets and cards from filing systems are now ad- 
mitted.1> Although older statutes refer only to “ books of account ” or 
“books of original entry ”,1° the more modern methods of keeping 
records are recognized in the laws of five states.‘* But the courts have 
been more strict in insisting upon the “ original entry.” Thus, when 
the day book was discarded, entries in ledgers, made directly from sales 
slips which were subsequently destroyed, were at first regarded as in- 
competent.'* This view has been almost universally abandoned and 
the first permanent records of the business are admissible.’® To this 
end, a few statutes naively provide that all entries copied in the regular 
course of business shall be “ original entries.” °° But there are others 
which require the production of all books into which the original entry 
has been transcribed.?!_ Entries consisting only of totals are still quite 





calling of every kind.” The phrases in parentheses were added by Md. Laws 1933, 
c. 179. For an account of events leading up to the passage of the model Act in 
Maryland see Utman, A JupcE TAKEs THE STAND (1933) 137-41. 
18 Neglia v. Chadorow, 227 App. Div. 200, 237 N. Y. Supp. 81 (1929) (card); 
Eastwood Lumber Co. v. Britto, 51 R. I. 406, 155 Atl. 354 (1931) (delivery slips). 
14 See Seddon, What Constitutes a Book of Original Entry (1898) 21 N. J. L. J. 
106. Cf. D. & L. Oil Station Co. v. Foltzer, 105 N. J. L. 391, 144 Atl. 805 (1929) 


(excluding sheet from loose-leaf ledger). But cf. Rowland v. Burton, 2 Har. 288 
(Del. 1837) (admitting notched stick). 

15 See, e.g., Brown v. Canty, 115 Conn. 226, 161 Atl. 91 (1932) (page from 
loose-leaf ledger) ; Betz Market v. Hillman, 10 N. J. Misc. 10, 157 Atl. 388 (1931) 
(delivery slips) ; Haley & Lang Co. v. Vecchio, 36 S. D. 64, 153 N. W. 898 (1915) 
(card). The entry must still be part of a regular system. Cf. Markgraf v. Colum- 
bia Bank, 203 Wis. 429, 233 N. W. 782 (1930) (excluding notations on loose scraps 
of yellow paper). 

16 See, e.g., ARK. Dic. Stat. (Crawford & Moses, 1921) § 4134; N. C. Cope 
Ann. (Michie, 1931) § 1786; On10 Gen. Cope (Page, 1931) § 11495(6). 

17 Towa Cope (1931) § 11282 (“ Any loose-leaf or card or other form of en- 
try”); Kan. Rev. Stat. Ann. (1923) c. 60, § 2869 (“ Entries in books and other 
writings intended as records of sales, purchases ”, etc.) ; Minn. Stat. (Mason, 1927) 
§ 9876 (“contained in an account book or in a so-called loose-leaf, card or similar 
system of keeping accounts”); N. D. Comp. Laws Ann. (1913) § 7909 (“ entries 
in a book or other permanent form”); Wis. Stat. (1931) § 327.25 (“ Entries on 
cards, sales slips, loose-leaf sheets, or in a book or other permanent form ”). 

18 See, for a horrible example, Moore v. David J. Molloy Co., 222 Ill. App. 295 
(1921), holding that a ledger was inadmissible where the time slips from which it 
was made were not produced, and that since the proponent had destroyed the slips 
the presumption arose that they would have been against his interest. 

19 Shea v. Biddle Improvement Co., 188 Iowa 952, 176 N. W. 948 (1920); 
Corkran v. Rutter, 76 N. J. L. 375, 69 Atl. 954 (1908). This rule does not permit 
use of records of a home office based upon reports from a local branch. Equitable 
Life Assur. Soc. v. Campbell, 85 Ind. App. 450, 150 N. E. 31 (1925); cf. Union 
Trust Co. v. Tighe, 258 Mich. 201, 241 N. W. 878 (1932). 

20 Car. Cope Civ. Proc. (Deering, 1931) § 1947; Mont. Rev. Cope (Choate, 
1921) § 10595; Ore. Cope ANN. (1930) § 9-719(2). 

21 Ariz. Cope (Struckmeyer, 1928) § 4463; Munn. Stat. (Mason, 1927) § 9876; 
Wis. Stat. (1931) § 327.24(4). 
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generally excluded,”? except when they summarize a vast number of 
transactions.** Breaking with these awkward precedents, the model 
Act leaves to businessmen power to decide the form in which their 
records shall be kept. 

In admitting records “ made as a memorandum of any act, transac- 
tion, occurrence or event . . . in proof of said act, transaction, occur- 
rence or event . . .”, common-law restrictions upon matters provable 
by business records are abolished. Earlier statutes in Arkansas, Michi- 
gan, Minnesota, and Washington had abrogated the rule that books 
could not be used to recover cash advances,** and some courts have 
made an exception for the books of a bank.?> The language of the modei 
Act is sufficiently broad to allow terms of special contracts to be proved 
by records, also excluded by the common law.”* Nor is it fatal to the 
use of entries under the Act that goods were not delivered to the person 
sought to be charged, but to another at his request.” That most of the 
early statutes refer only to books of account seems to have influenced 
some courts to limit use of business records to proof of debits and credits 





22 C. H. Minge & Co. v. Barrett Bros. Shipping Co., 14 Ala. App. 468, 70 So. 
962 (1916); Gerhart v. East Coast Coach Co., 310 Pa. 535, 166 Atl. 564 (1933) ; 
Devlin v. Heid Bros., Inc., 21 S. W.(2d) 746 (Tex. Civ. App. 1929). 

23 Faced with the alternative of hearing hundreds of witnesses, courts bow to 
the practical and admit summaries, requiring, however, that the adverse party be 
given access to the data from which they were compiled. Kings County Lighting 
Co. v. Nixon, 268 Fed. 143 (S. D. N. Y. 1920) ; Jacob Dold Packing Co. v. United 
States, 66 Ct. Cl. 525 (1928); Shea v. Sewerage & Water Board, 124 La. 299, 50 
So. 166 (1909) ; Wishek v. United States Fid. & Guar. Co., 55 N. D. 321, 213 N. W. 
488 (1927); Seaboard Air Line Ry. v. Railroad Comm’rs, 86 S. C. 91, 67 S. E. 1069 
(1910). 

24 Artz. Cope (Struckmeyer, 1928) § 4463; Micu. Comp. Laws (1929) § 14207; 
Munn. Strat. (Mason, 1927) $9876. Contra: Dev. Rev. Cope (1915) § 4226; Wis. 
Stat. (1931) § 327.24(3); cf. N. C. Cope Ann. (Michie, 1931) § 1786 (no account 
over sixty dollars). At common law the authorities are in confusion. Refusing to 
allow proof of cash payments: Bank of Poneto v. Kimmel, 91 Ind. App. 325, 168 
N. E. 604 (1929); Hodgson v. Harris, 8 N. J. Misc. 188, 149 Atl. 830 (1930) ; 
Matter of Clodgo, 131 Misc. 490, 227 N. Y. Supp. 690 (1928); Cross v. Amoretti, 
44 Wyo. 175, 9 Pac.(2d) 147 (1932). Admitting proof of advances during regular 
dealings between the parties. Barner v. Rule, 116 Miss. 600, 77 So. 521 (1918) ; 
Buchanan v. Higginbotham, 123 Va. 662, 97 S. E. 340 (1918) ; Lewis v. England, 
14 Wyo. 128, 82 Pac. 869 (1905). The earliest cases apparently admitted such en- 
tries without restriction. See, e.g., Prentice v. Phillips, 1 Root 103 (Conn. 1785); 
Craven v. Shaird, 2 W. Halst. 345 (N. J. 1799). 

25 American Trust & Sav. Bank v. Montano, 18 Ala. App. 136, 89 So. 899 
(1921); Peoples’ Nat. Bank v. Rhoades, 5 Boyce 65, 90 Atl. 409 (Del. 1913); 
Edgerton v. Perkins, 200 N. C. 650, 158 S. E. 197 (1931); cf. Bankers’ Books Evi- 
dence Act, 42 & 43 Vict. c. 11 (1879). 

26 Benton Grain Co. v. Reger, 131 Kan. 735, 293 Pac. 955 (1930) ; Merrill and 
Alderman v. Ithaca & Oswego R. R., 16 Wend. 586 (N. Y. 1837); cf. Alquist v. 
Thompson, 251 N. W. 509 (Iowa 1933). No case has been found on this point 
under the model Act. 

27 Narragansett Milling Co. v. Salisbury, 166 Atl. 502 (R. I. 1933). Common 
law to the contrary: See, e.g., Townley v. Wooly, Coxe 377 (N. J. 1795); Fein- 
berg v. Ipp, 188 N. Y. Supp. 662 (1921) ; Goff v. Lunn, 48 R. I. 416, 137 Atl. 879 
(1927). The books were admitted where authority was shown aliunde. See, e.g., 
W. T. Raleigh Co. v. Ulm, 268 Ill. App. 248 (1932). 
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between the parties.”* To adhere to any such restriction is to ignore 
entirely the business entries exception and to confine admission within 
the narrow limits of the shop book rule.?® Although proof of matters 
of account is their most frequent function, business records have been 
admitted in many other situations; *° among them, physicians’ reports 
to show extent of injuries,** church records to evidence marriage or 
baptism; *? payrolls of a mine to impeach the testimony of an alleged 
eyewitness.** Use of records for such purposes is of course possible 
under the model Act. But while it thus admits entries in proof of any 
facts recorded, it makes no provision for giving probative value to an 
absence of entry where the regular course of business would require a 
record had an event occurred. At common law such absence of entry 
is often said to be incompetent,** but the objection is more properly ad- 
dressed to weight than to admissibility. For whenever books of a party 
are admitted to prove a balance due on an account, they are actually 
used to show that no payments, other than those recorded, have in fact 
been made.*° Only one case has been found holding that a plea of pay- 
ment in full will prevent this use of the books.*® And there are decisions 





28 See, e.g., Coad v. Pennsylvania Ry., 187 Iowa 1025, 175 N. W. 344 (1919) ; 
New Jersey Zinc & Iron Co. v. Lehigh Zinc & Iron Co., 59 N. J. L. 189, 35 Atl. 915 
(1896). 

29 See p. 1045, supra. The earliest cases under the business entries rule ad- 
mitted books of third parties. Nicholls v. Webb, 8 Wheat. 326 (U. S. 1823); 
Welsh v. Barrett, 15 Mass. 379 (1819). 

80 See, e.g., Kelly Springfield Tire Co. v. Sischo, 28 Pac.(2d) so (Cal. Dist. Ct. 
App. 1933) (railway freight bills to show delivery); Williams v. Southern Mut. 
Ins. Co., 164 Atl. 128 (Pa. 1933) (inventory to prove damages from fire) ; Con- 
solidated Pipe Line Co. v. British Am. Oil Co., 163 Okla. 171, 21 Pac.(2d) 762 
(1933). (records to show location and movement of oil-cars in suit for loss of their 
use) ; Still v. Swanson, 27 Pac.(2d) 704 (Wash. 1933) (records of bus company to 
show time of arrival of bus at scene of collision of two other cars). 

31 Royal Indemnity Co. v. Industrial Comm., 88 Colo. 113, 293 Pac. 342 
(1930) ; Lebrun v. Boston & Me. Ry., 83 N. H. 293, 142 Atl. 128 (1928), (1929) 
23 Inv. L. Rev. 722 (writer advocating limitation to matters of routine). Compare 
cases admitting records of physicians to prove medical treatment contrary to state- 
ments in application for life insurance. Adler v. New York Life Ins. Co., 33 F.(2d) 
827 (C. C. A. 8th, 1929) ; New York Life Ins. Co. v. Bullock, 59 F.(2d) 747 (S. D. 
Fla. 1932). 

32 See, e.g., Hall v. Hall, 161 Atl. 149 (Del. Super. 1932). Admitting to prove 
age: Dillon v. Heller & Bros. . Inc., 99 N. J. 68, 122 Atl. 595 (1923), (1924) 37 
Harv. L. Rev. 770 (baptismal record) ; cf. Pickering v. Peskind, 43 Ohio App. 401, 
183 N. E. 301 (1930) (hospital record) ; Re Stollery, 134 L. T. R. 430 (1926) (birth 
certificate “‘ some evidence ” of marriage of parents recited therein). 

38 Shirley v. Southern Ry., 198 Ala. 102, 73 So. 430 (1916) ; cf. Steffen v. South- 
western Bell Tel. Co., 331 Mo. 574, 56 S. W.(2d) 47 (1932) (payrolls of other 
companies to contradict extent of plaintiff’s disability) ; State v. Martin, 102 W. Va. 
107, 134 S. E. 599 (1926), (1927) 33 W. Va. L. Q. 305 (time cards.to show car was 
being repaired at time of alleged crime therein). 

34 See, e.g., Schwarze v. Roessler, 40 Ill. App. 474 (1891); Widner v. Pollack, 
151 N. Y. Supp. 870 (1915), (1915) 28 Harv. L. Rev. 815. 

85 That the books are so used is further indicated by the requirement found in 
the statutes that the proponent show that the debtor had been given all due credits. 
See, e.g., N. C. Cope Ann. (Michie, 1931) § 1786; Tenn. Cope (1932) § 9733. 

86 Lewis v. McNeal, 58 Cal. App. 70, 207 Pac. 1021 (1922). Contra: Topinka 
v. Minnesota Mutual Life Ins. Co., 248 N. W. 660 (Minn. 1933). 
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admitting train dispatchers’ records to prove that no train had passed 
a certain station; *’ a bank has been allowed to show by an absence of 
entry on its books that a deposit had not been made; ** failure of bank 
officials to make entries has been held to be evidence that they had re- 
tained money traced into their hands.*® The habit-forming qualities 
of a regular course of business are the justification for hearsay proof by 
entry; the same guarantee of trustworthiness exists for proof by absence 
of entry. Amendment of the model Act in this particular is necessary, 
for it is directed solely at the admission of specific entries.*° 

In providing that a record shall be admitted “ if the trial judge shall 
find that it was made in the regular course of any business . . .” the 
draftsmen of the model Act removed complicated rules governing wit- 
nesses and testimony necessary to lay a foundation, greatest obstacles to 
evidentiary use of business records.*t Properly understood, the Act 
admits books upon any testimony enabling the trial judge to make a 
finding, and thus is more flexible than the liberal cases and the Alabama 
statute, which allow admission upon testimony of the supervising 
officer.*2 Minnesota courts reached a similar result prior to the act, 





87 Watson Orchards, Inc. v. New York, C. & St. L. R. R., 263 Ill. App. 397 
(1931) ; Louisville & Nashville Ry. v. Daniel, 122 Ky. 256, 91 S. W. 691 (1906). In 
these cases there was no mention of the point that the records would be proof by 
absence of entry. 

88 Andrew v. Hartford Accident & Ind. Co., 207 Iowa 652, 223 N. W. 529 
(1929). Books of U.S. Treasury Department were admitted to prove non-payment 
by absence of entry under the official statements exception. Chesapeake & Del. 
Canal Co. v. United States, 250 U. S. 123 (1919). 

89 American Trust & Sav. Bank v. Montano, 18 Ala. App. 136, 89 So. 899 
(1921). The court noted that books were not ordinarily admissible for proof by 
absence of entry, but held the books might come in to corroborate. 

40 To this end, amendment of the first sentence of the model Act might well 
take the following form: “ If the trial judge shall find that it was the regular course 
of any business to make a writing or record as a memorandum of any act, trans- 
action, occurrence or event, and that it was the regular course of such business to 
make such memorandum or record at the time of such act, transaction, occurrence 
or event or within a reasonable time thereafter, then such writing or record, whether 
in the form of a book or otherwise, shall be admissible in evidence in proof of such 
act, transaction, occurrence or event, and if such regularly kept records of such 
business would in the regular course of such business contain a memorandum or 
record of an act, transaction, occurrence or event had such act, transaction, occur- 
rence or event taken place, the absence of such memorandum or record shall be 
admissible in evidence in proof of the non-occurrence of such act, transaction, occur- 
rence or event.” 

41 Under modern conditions, the cost of introducing records becomes almost 
prohibitive because of the large numbers connected with making records for the 
simplest transactions. Under the old rules these persons must either be accounted 
for or testify. Replies to the questionnaire of the Committee of the Common- 
wealth Fund show that the number of persons engaged in a transaction varies from 
two to 102 in the ordinary firm. See Morcan £7 AL., EvmeNce 61. Where en- 
tries are made by machine, identification of the entrant is well-nigh impossible. 

42 See p. 1045, supra. Testimony of anyone who could explain the regular 
course of business should suffice. See, e.g., Funk v. Modo Lora Realty, Inc., 145 
Misc. 805, 260 N. Y. Supp. 844 (1932); Warner Quinlan Co. v. Ben Charat, Inc., 
143 Misc. 443, 257 N. Y. Supp. 722 (1932); Eastwood Lumber Co. v. Britto, 51 
R. I. 406, 155 Atl. 354 (1931). Cases since the adoption of the model Act in New 
York are discussed in (1933) 2 Brooxtyn L. Rev. 310. But in one case the New 
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placing the requisite foundation in the trial judge’s discretion.** At 
common law,** explanation was formerly required for absence of testi- 
mony from any person connected with the making of an entry.*® Since 
an observer could only swear that he always reported correctly to the 
entrant, today the books are frequently admitted upon the latter’s testi- 
mony alone.*® Where the entrant is dead, proof of his handwriting suf- 
fices, or a showing that the entry was made by “ an authorized person, 
he being deceased ”’.*7 A few statutes include as additional excuses 
permanent absence from the jurisdiction and insanity, a result reached 
also at common law.** Any consideration of the reasons for dispensing 





York Supreme Court has intimated that the person testifying to the records must 
have been in the employ of the company at the time the records were made. Good- 
man v. Schached, 144 Misc. 905, 260 N. Y. Supp. 883 (1932) (employee of State 
Banking Department testifying to books of closed bank). A contrary result has 
been reached in a state not having the model Act. Watson v. Gardner, 183 Minn. 
233, 236 N. W. 213 (1931). Contra: Le Roy State Bank v. Keenan, 337 Ill. 173, 
169 N. E. 1 (1929). 

43 Schoonover v. Prudential Ins. Co., 187 Minn. 343, 245 N. W. 476 (1932); 
Topinka v. Minnesota Mutual Life Ins. Co., 248 N. W. 660 (Minn. 1933); cf. 
Brown v. Canty, 115 Conn. 226, 161 Atl. 91 (1932) (discretion to admit single 
sheet from loose-leaf ledger, or require other accounts); Smith v.. Sullivan, 58 
Mont. 77, 190 Pac. 288 (1920) (discretion to excuse testimony of observer) ; 
Squires v. O’Connell, 91 Vt. 35, 99 Atl. 268 (1916), (1917) 15 Mic. L. REv. 444. 
The Massachusetts statute differs from the model Act in placing the necessary 
foundation within the trial judge’s discretion. See Mass. Gen. Laws (1932) 
C. 233, § 78. 

44 The statutes are extremely vague in regard to what witnesses are necessary to 
lay the foundation. See, e.g., Iowa Cope (1931) § 11281 (“It must be shown”); 
Kan. Rev. Stat. ANN. (1932) c. 60, § 2869 (“on proof that”); Oxia. Start. 
(1931) §336 (“upon proof that”). And compare Ariz. Cope (Struckmeyer, 
1928) § 4463 (“When any party shall produce and prove”); Iti. Rev. Star. 
(Cahill, 1933) c. 51, §3 (“any party or interested person may testify”). The 
Colorado enactment helpfully provides that “any .. . association or company 
may testify to their account books”. Coto. ANN. Stat. (Mills, 1930) § 8066. 
The statutes tacitly treat observer and entrant as one. Only a few dispense with 
the necessity of showing the former’s unavailability. Ata. CopE (Michie, 1928) 
§ 7701 (3, 4); Mass. Gen. Laws (1932) c. 233, § 78; N. D. Comp. Laws Ann. 
(1913) $ 7909; Wis. Strat. (1931) § 327.25. 

45 See, e.g., Loveman, Joseph & Loeb v. McQueen, 203 Ala. 280, 82 So. 530 
(1919) (statute amended as a result) ; Reed v. David Stott Flour Mills, 216 Mich. 
616, 185 N. W. 715 (1921). 

46 See, e.z., Terrell v. J. S. Poer Paint & Glass Co., 244 Ky. 311, 50 S. W.(2d) 
946 (1932); Oswald Mach. Co. v. Farnsworth & Ebert, ror Pa. Super. Ct. 506 
(1931) ; West Virginia Architects & Builders v. Stewart, 68 W. Va. 506, 70 S. E. 113 
(1911), Note (1911) 59 U. or Pa. L. Rev. 561. Contra: Cohen v. Bogatzky, 149 
Md. 134, 131 Atl. 31 (1925); Maryanov v. Janowitch, 222 App. Div. 494, 226 
N. Y. Supp. 570 (1928), (1928) 13 St. Louis L. Rev. 276. These cases were prior 
to the adoption of the model Act. 

47 Ariz. Cope (Struckmeyer, 1928) § 4463; ARK. Dic. Strat. (Crawford & 
Moses, 1921) § 4134; Coro. Ann. Stat. (Mills, 1930) § 8066;*Itx. Rev. Stat. 
(Cahill, 1933) c. 51, §3. In one group of states such proof is limited to entries 
made by a person in a position to know the facts stated and against interest, in a 
professional capacity, or under a duty specially enjoined by law. Ca. Cope Civ. 
Proc. (Deering, 1931) § 1946; IDAHO CopE (1932) § 16-408; Iowa CopE (1931) 
§ 11280; Mont. Rev. Cope (Choate, 1921) § 10594; Nes. Comp. Stat. (1929) 
§ 20-1221; Ore. Cope ANN. (1930) § 9-718; Utan Rev. Stat. (1933) § 104-48-11. 

48 States having statutes identical with the California act (see note 47, supra), 
with the exception of Nebraska, recognize by statute no other form of unavailability 
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with a showing of the observer’s unavailability equally demonstrates 
that testimony of the entrant can add nothing to probative value. But 
courts continue to reverse because of failure to call the entrant or to 
explain his absence.*® Also at common law, some testimony to the cor- 
rectness of the book was necessary, and the statutes have perpetuated 
two rules as to who shall testify, rules which have degenerated into a 
search of the record to see if the magic words, “ the books are correct ”, 
appear.®° In lieu of all such intricate hocus-pocus the model Act pre- 
scribes a finding by the trial judge.™ 

Under the Commonwealth statute, the trial judge must also find that 
“ it was the regular course of such business to make such memorandum 
or record at the time of such act, transaction, occurrence or event or 
within a reasonable time thereafter. . . .” This is but a rephrasing of 
the common law requirement of contemporaneousness of entry and 
event. Some courts are inclined to stress the time element, saying that 





than death. Nebraska requires verification by the entrant or a “ sufficient reason ” to 
be given for failure to do so. Nes. Comp. Srat. (1929) § 20-1212. Statutes in 
three states read “ dead or inaccessible”. Ata. Cope (Michie, 1928) § 7701(1); 
Ga. Cope Ann. (Michie, 1926) § 5769(1); N. M. Srat. Ann. (Courtright, 1929) 
§ 45-614(1). In four others death or non-residence will excuse. CoLo. ANN. STAT. 
(Mills, 1930) § 8066; Itu. Rev. Stat. (Cahill, 1933) c. 51, § 3; OKLA. Stat. (1931) 
§ 336; Wyo. Rev. Stat. ANN. (1931) § 89-1704(6). Two excuse where the entrant 
is “ beyond the jurisdiction of the trial court or insane”. N.D. Comp. Laws Ann. 
(1913) $7909; Wis. Stat. (1929) § 327.25. Insanity and permanent absence, in 
addition to death, suffice at common law. See, e.g., Bridgewater v. Roxbury, 54 
Conn. 213 (1886) (insanity) ; Foster v. Sinkler, 1 Bay 40 (S. C. 1786) (absence). 
See 3 WicmMorE, Evipence § 1521. See also Busch and James, Entries Made Else- 
where Than in the Books of Parties to the Litigation, in the Usual Course of Busi- 
ness (1898) 40 Ont0 L. Butt. 215. 

49 See, e.g., Carter v. Vine Grove State Bank, 236 Ky. 191, 32 S. W.(2d) 973 
(1930) ; Shmargon v. Rosenstein, 192 App. Div. 143, 182 N. Y. Supp. 343 (1920); 
Branch v. Ayscue, 186 N. C. 219, 119 S. E. 201 (1923). 

50 Meagher v. Harrington, 78 Mont. 457, 254 Pac. 432 (1927); Riddle v. Riddle, 
38 Ohio App. 132, 175 N. E. 757 (1929). Most statutes require as part of the 
foundation that the books be “just and true”. See Ara. Cope (Michie, 1928) 
§ 7701(3); Inu. Rev. Stat. (Cahill, 1933) c. 51, §3; Mun. Stat. (Mason, 1927) 
§ 9876. Three require that proof of correctness of the books be given by customers 
or others. Ark. Dic. Stat. (Crawford & Moses, 1921) § 4135; Ga. CopE ANN. 
(Michie, 1926) § 5769(3) ; N. M. Star. ANN. (Courtright, 1929) § 45-614(3). These 
last are but a remnant of the New York shop book rule which required such proof 
as a part of the foundation for the books. See Note (1908) 12 BENCH AND Bar 14. 
Under present-day conditions such testimony is necessarily meaningless, especially 
when given by the supervising officer. In Alabama the witness need not have per- 
sonal knowledge of correctness; the statute ‘‘ commits to the conscience of the witness 
the genuineness and correctness of the account ”. Booker v. Benson Hardware Co., 
216 Ala. 398, 113 So. 256 (1927). 

51 Even under the model Act records made from reports not furnished in the 
ordinary course of business are rejected. Thus, entries upon a police report have 
been excluded because based upon statements not made in the regular course of any 
business. Johnson v. Lutz, 253 N. Y. 124, 170 N. E. 517 (1930); Needle v. New 
York Rys. Corp., 227 App. Div. 276, 237 N. Y. Supp. 547 (1929). The decision in 
Johnson v. Lutz has been thought a wholesome limitation upon the broad language 
of the Act. See (1930) 7 N. Y. U. L. Q. REv. 989; cf. Note (1930) 15 Corn. L. Q. 
Rev. 476; (1931) 25 In. L. Rev. 830. But cf. (1930) 39 Yate L. J. 1214. 

52 See 4 CHAMBERLAYNE, EvIDENCE § 2890; 3 WicMorE, EvmENceE §§ 1526, 


1550. 
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the theory on which entries are admitted at all is that they form a part of 
the res gestae.** But the true basis is the necessity for some check on 
a human memory not subject to test by cross-examination. If a 
memorandum was made within a reasonable time, it should be imma- 
terial that the entry offered was not recorded until some later time.** 

The model Act provides that the “ lack of personal knowledge of the 
entrant or maker, may be shown to affect . . .” the weight but not the 
admissibility of the entry. When these rules were crystatlized, entries 
were usually made from facts within the personal knowledge of the 
entrant. But under modern conditions they are necessarily based on 
reports furnished in the regular course of business to those keeping the 
books.®> Although cases demanding personal knowledge have not been 
overruled, a few earlier decisions had dispensed with this requirement,°® 
and during the past fifteen years it has been but infrequently enforced.*” 
The model Act removes all doubt upon this score. 

Dissatisfaction with the older rules is often voiced.** Since book 
entries have been regarded with the suspicion engendered by hearsay 





53 This is largely due to Greenleaf’s analysis of business entries in which he 
claimed there was no element of hearsay. See 1 GREENLEAF, EVIDENCE (16th ed. 
1899) §§ 115-20. This theory is still occasionally enunciated. Cf. Equitable Life 
Assur. Soc. v. Campbell, 85 Ind. App. 450, 150 N. E. 31 (1925); Rodeman v. 
Smith, 211 Mo. App. 697, 245 S. W. 1087 (1922); Note (1930) 94 Just. P. 642. 
Entries consisting of lump sums have been excluded because they could not have 
been contemporaneously entered. See, e.g., Krueger v. Frazier, 31 Ohio App. 28, 
166 N. E. 151 (1928) (ten charges for services in six years). 

54 Diament v. Colloty, 66 N. J. L. 295, 49 Atl. 445 (1901) (admitting entries 
made, more than twenty days after work was completed, from contemporaneously 
written slips). 

55 In 1860 there were 140,433 manufacturing establishments in the United 
States with a total of 1,311,246 employees, an average of less than ten per estab- 
lishment. In 1920, in the iron and steel industry 695 establishments averaged 599 
employees. See E. L. Bocart, Economic History oF THE AMERICAN PEOPLE 
(1930) cc. XVIII, XXIV. A leading manufacturer of linoleum reported to 
the Commonwealth Fund that 47 persons were engaged in carrying out an aver- 
age order; that 146 might be; that of this last number, it had no means of iden- 
tifying 116. See MorcAN ET AL., EVIDENCE 57-61. 

56 Firemen’s Ins. Co. v. Seaboard Air Line Ry., 138 N. C. 42, 50 S. E. 452 
(1905); West Virginia Architects & Builders v. Stewart, 68 W. Va. 506, 70 S. E. 
113 (1911); Lewis v. England, 14 Wyo. 128, 82 Pac. 869 (1905); cf. Diament v. 
— 66 N. J. L. 295, 49 Atl. 445 (1901). And see also 3 WicMorE, EvIDENCE 

1530. 

57 The decisions admitting upon testimony of the supervising officer (see notes 
8, 9, supra) do not require such a showing. See also Storm & Butts v. Lipscomb, 
66 Cal. App. Dec. 1029, 3 Pac.(2d) 567 (1931); Flowers v. Spears, 190 N. C. 747, 
130 S. E. 710 (1925); Steffen v. Southwestern Bell Tel. Co., 331 Mo. 574, 56 
S. W.(2d) 47 (1932). But the observer must report to the entrant in the course of 
his employment, otherwise the records will not be admissible. See, e.g., Butchers’ 
Slaughtering & Melting Ass’n v. Boston, 214 Mass. 254, 101 Nx E. 426 (1913); 
Mann v. Stewart Sand Co., 211 Mo. App. 256, 243 S. W. 406 (1922). And this is 
the rule under the model Act. See note 51, supra. In Maryland and New York 
personal knowledge of the entrant was required before the passage of the Act. 
Cohen v. Bogatzky, 149 Md. 134, 131 Atl. 31 (1925) ; Saladan Constr. Co. v. Kase- 
netz, 225 App. Div. 819, 232 N. Y. Supp. 378 (1929). See also Ravine House Co. 
v. Bradstreet, 102 Vt. 370, 376, 148 Atl. 481, 483 (1930). 

58 “To continue a system of rules, originally designed to relieve small shop- 
keepers from their incompetence as witnesses, into present day transactions is to 
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generally, the opponent, without contesting their validity in any way, 
has been able to delay trials, increase the uncollectible costs, and take 
appellate advantage of careless omissions in the record.*® Members of 
the bar have been confused by a mass of inconsistent rulings, and the 
time of upper courts wasted on issues unconnected with the merits.®° 
The judicial attitude toward the model Act has in the main been liberal. 
It has performed an important service merely in reducing the quantity 
of litigation.** But since, in common with most archaic adjectival law, 
there is no appealing social policy involved, securing adoption of this or 
similar enactments must devolve upon the legal profession.* 





RECENT CASES 


ABATEMENT AND REVIVAL — PENDENCY OF ANOTHER ACTION — SUIT BY 
STOCKHOLDERS AS Bar TO SrMILAR SuIT BY OTHER STOCKHOLDERS. — The 
plaintiffs, stockholders in the defendant corporation, brought suit to compel 
the directors and officers, also defendants, to return the value of property 
alleged to have been wrongfully taken. Similar actions, instituted by other 
stockholders, had been consolidated on motion of the defendants, who moved 
for dismissal of the present suit under a rule providing for such motion 
where “there is another action pending between the same parties.” N. Y. 
Rules of Civil Practice (1921) Rule 107. From a judgment of dismissal the 
plaintiffs appealed. Held, that the defendants had no absolute right to dis- 





cook the egg by burning down the house”. Judge Learned Hand in Massachu- 
setts Bond. & Ins. Co. v. Norwich Pharm. Co., 18 F.(2d) 934, 937 (C. C. A. 2d, 
1927). See also St. Paul Fire & Marine Ins. Co. v. American Food Prod. Co., 
21 F.(2d) 733, 737 (C. C. A. 8th, 1927); Cohen v. Bogatzky, 149 Md. 134, 131 
Atl. 31 (1925); Whittier, Account Books in California (1926) 14 Cattr. L. Rev. 
263; Miller, Regular Entries, Books of Account and the Iowa Statutes (1922) 7 
Iowa L. Butt. 88. No modern writer favors the common-law rule. 

59 The failure of trial lawyers to “ make their record” is seldom more fatal 
than in cases dealing with business entries. See notes 45, 49, 50, supra. Cf. 
Jacob Dold Packing Co. v. United States, 66 Ct. Cl. 525 (1928), in which the 
Court of Claims regretted its inability to impose a penalty for delay caused by 
the government’s making all possible objections to the introduction of books, 
thereby depriving plaintiff of compensation for many years. 

60 In the past 20 years alone there have been more than 800 reported decisions. 
Prue Committee of the Commonwealth Fund collected over 1,800 as a basis for its 
study. 

61 Exceptions to the introduction of books and records are apparently not 
being carried into the upper courts. What few decisions there are impose no re- 
strictions. See, e.g., Gelderman v. Munson Line, 232 App. Div. 776, 249 N. Y. 
Supp. 920 (1931) (admitting ship’s log) ; Warner Quinlan Co. v. Ben Charat, Inc., 
143 Misc. 443, 257 N. Y. Supp. 722 (1932) (books to be treated as original evi- 
dence, not as hearsay); see note 51, supra. It is to be hoped that the attitude 
taken in Goodman v. Schached, 144 Misc. 905, 260 N. Y. Supp. 883 (1932), will 
be exceptional. See note 42, supra. 

62 The few cases arising under the model Act are in striking contrast to the 
welter of litigation in New York prior to its passage. Lawyers in Massachusetts 
claim a tremendous saving in ‘expense and effort under their statute. 

63 Concerted action by some organized group is needed to overcome the inertia 
of legislatures where matters procedural are concerned. See Legis. (1933) 46 Harv. 
L. REv. 834, 838. 
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missal. Judgment reversed on condition that the plaintiffs assent to a motion 
for consolidation. Dresdner v. The Goldman Sachs Trading Corp., N. Y. L. J., 
Feb. 7, 1934, at 633 (App. Div.). 

One identical case had previously held that suits by different stockholders 
against the corporation are not between the same parties. Apfelbaum v. 
United Founders Corp., N. Y. L. J., Jan 5, 1934, at 70 (N. Y. Sup. Ct.); see 
Brinckerhoff v. Bostwick, 99 N. Y. 185, 194 (1885). But see Goodbody v. 
Delaney, 80 N. J. Eq. 417, 419, 83 Atl. 988, 989 (1912); Penn Bank v. 
_ Hopkins, 111 Pa. 328, 333, 2 Atl. 83, 85 (1885). However, the corporation 
is generally regarded as the real plaintiff, and the stockholder is considered 
as suing only in a derivative capacity. See Eriksson v. Boyum, 150 Minn. 192, 
197, 184 N. W. 961, 963 (1921); Busch v. Riddle, 92 N. J. Eq. 265, 266, 114 
Atl. 348, 349 (1920); 3 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) 
§ 1095. Under this view, successive suits would be, in substance, between the 
same parties, and Rule 107 would seem controlling. Actually, however, each 
stockholder has an individual interest in the right of action, and the stock- 
holder suing represents, in effect, all in the same position rather than the 
corporation, though direct recovery is limited to the latter. See Security 
Trust Co. v. Pritchard, 201 App. Div. 142, 147, 194 N. Y. Supp. 486, 491 
(1922); BALLANTINE, CoRPORATIONS (1927) §186. Successive suits by 
similarly injured members of a class are ordinarily not regarded as between 
the same parties, despite the fact that an adjudication in one is a bar to 
further proceedings in the others. Rogers v. King, 8 Paige 210 (N. Y. 1840); 
Moore v. Holt, 3 Tenn. Ch. 141 (1876). Contra: Gamble v. San Diego, 
79 Fed. 487 (S. D. Cal. 1897); Blumberg Bros. Co. v. King, 98 W. Va. 275, 
127 S. E. 47 (1925). The court, without expressly deciding whether the 
action was representative or derivative, recognized that the individual in- 
terests of the stockholders gave them separate standing as plaintiffs, thus 
making unnecessary a resort to intervention, which might be unsatisfactory 
if the prior action were not conducted in good faith or their right to inter- 
vene were contested by the other plaintiffs. Cf. Moore v. Holt, supra, at 143. 
The danger of a multiplicity of suits is eliminated by the discretionary power 
of the court to allow consolidation where no substantial right will be preju- 
diced. N. Y. C. P. A. (1920) § 96. 


ARBITRATION AND AWARD — CONFLICT oF LAws — SPECIFIC ENFORCEMENT 
oF AGREEMENT TO ARBITRATE IN ANOTHER STATE. — The plaintiff, a Japanese 
corporation, resident in New York, contracted to sell silk to the defendant, 
a Pennsylvania corporation, agreeing that every dispute arising out of the 
contract “ must be settled by arbitration in New York ”, under the regulations 
of the Silk Association of America, Inc. The defendant having refused to 
arbitrate a dispute as to the quality of the silk, the plaintiff filed a petition 
under the Pennsylvania Arbitration Act, which allowed an order on the de- 
fendant “ to show cause why such arbitration should not proceed in the man- 
ner provided for in the agreement.” Pa. Stat. ANN. (Purdon, 1930) tit. 5, 
§ 163. The defendant filed a counter-petition for a preliminary determina- 
tion as to whether the Act included proceedings to compel arbitration in a 
foreign jurisdiction. See Pa. Stat. ANN. (Purdon, 1930) tit. 5, §§ 161-79. 
The plaintiff appealed from an order upholding the counter?petition. Held, 
that under the Pennsylvania Arbitration Act, the defendant could be ordered 
to proceed to arbitration in New York. Order reversed and defendant’s 
petition dismissed. Nippon Ki-Ito Kaisha, Ltd. v. Ewing-Thomas Corp., 170 
Atl. 286 (Pa. 1934). 

Although under the Draft State Act, adopted in Pennsylvania, specific en- 
forcement of contracts to arbitrate is mandatory and any proceeding brought 
in contravention of the agreement will be stayed, only one other state has 
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ordered arbitration abroad. California Lima Bean Growers’ Ass’n v. Manko- 
witz, 9 N. J. Misc. 362, 154 Atl. 532 (1931); cf. Katakura & Co., Ltd. v. 
Vogue Silk Hosiery Co., 307 Pa. 544, 161 Atl. 529 (1932). In New York, 
under a similar statute, local proceedings in violation of agreements to arbi- 
trate elsewhere will be stayed, but arbitration in another state will not be 
ordered. Matter of Inter-Ocean Food Products, Inc., 206 App. Div. 426, 
201 N. Y. Supp. 536 (1923); Matter of California Packing Corp., 121 Misc. 
_ 212, 201 N. Y. Supp. 158 (1923); see Matter of Berkovitz v. Arbib & Houl- 
berg, Inc., 230 N. Y. 261, 273, 130 N. E. 288, 291 (1921). Under the United 
States Act, a federal court cannot directly enforce a provision for arbitration ~ 
outside its district, and it is doubtful whether the court may even grant a 
stay. Cf. The Silverbrook, 18 F.(2d) 144 (E. D. La. 1927) (stay denied); 
The Beechwood, 35 F.(2d) 41 (S. D.N. Y. 1929) (same). But cf. Danielsen 
v. Entre Rios Rys., Ltd., 22 F.(2d) 326 (D. Md. 1927), (1928) 41 Harv. L. 
Rev. 664; see The Volsinio, 32 F.(2d) 357, 358 (E. D. N. Y. 1929), afd, 
sub nom. Ex parte De Simone, 36 F.(2d) 773 (C. C. A. 2d, 1929). Since the 
mandatory provisions of the instant statute do not expressly include foreign 
arbitrations, an equity court, in its discretion, might well have considered the 
adequacy of legal relief in Pennsylvania. Cf. GoopricH, CoNFLICT or Laws 
(1927) 153-56; Phillips, The Paradox in Arbitration Law (1932) 46 Harv. L. 
Rev. 1258, 1268-70. If the court found this remedy inadequate, and the 
place agreed upon unimportant, it might conceivably have ordered local arbi- 
tration. Cf. Matter of Marchant v. Mead-Morrison Mfg. Co., 252 N. Y. 
284, 293-97, 169 N. E. 386, 388-go0 (1929). But difficulties of supervising 
foreign arbitration would not seém fatal here, since the defendant need only 
be ordered to appear in the New York proceeding. Cf. Katakura & Co., Ltd. 
v. Vogue Silk Hosiery Co., 15 D. & C. 389 (1931), rev’d on other grounds, 
307 Pa. 544, 161 Atl. 529 (1932); Conriict oF Laws RESTATEMENT (Pro- 
posed Final Draft, 1930) § 101; (1924) 24 Cor. L. Rev. 204. To safeguard 
the rights of the defendant, however, the court should only have required 
submission to service on a motion to compel arbitration issued by a New 
York court. Although there was no conflict with New York law in the 
present case, a mechanical policy of ordering extraterritorial arbitration 
might well lead to serious difficulties, since an agreement to arbitrate future 
disputes is contrary to public policy in many states. Cf. SturcEs, COMMER- 
CIAL ARBITRATIONS AND AwaArps (1930) 47-48. See Beale, The Jurisdiction 
of Courts over Foreigners (1913) 26 Harv. L. Rev. 283, 292-94. But see 
Note (1922) 35 Harv. L. Rev. 610. The alternative remedy of granting a 
stay, although somewhat anomalous where direct enforcement of the agree- 
ment would be denied, avoids difficulties arising from ordering an affirmative 
act abroad. Cf. Danielsen v. Entre Rios Rys., Ltd., supra; Matter of Inter- 
Ocean Food Products, Inc., supra; ConFriict or LAws RESTATEMENT (Pro- 
posed Final Draft, 1930) § 102. In upholding the motion for a stay, however, 
the court should require performance of the arbitration agreement by the 
moving party within a reasonable time. See Phillips, Arbitration and Con- 
ficts of Laws (1934) 19 Corn. L. Q. 197, 206-09, 221. The apparent readi- 
ness of the instant court to subject a resident to the jurisdiction of a “ for- 
eign ” private tribunal is somewhat surprising, in view of the common law’s 
hostility to agreements conferring jurisdiction upon foreign courts. See 
Meacham v. Jamestown, F.& C. R. R., 211 N. Y. 346, 352-54, 105 N. E. 653, 
655-56 (1914). But cf. Note (1925) 25 Cor. L. REv. 1063, 1066-67. 


ATTORNEY AND CLIENT— LIABILITY OF ATTORNEY FOR NEGLIGENCE OF 
ASSOCIATE ON SINGLE CAsE. — The plaintiff consulted the defendant, a New 
York attorney, with reference to collecting a claim against the executors of 
a Pennsylvania estate. The defendant, realizing the necessity of having a 
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Pennsylvania lawyer to conduct the suit, recommended A for that purpose. 
At a conference in New York the plaintiff signed a formal retainer employ- 
ing the defendant and A on a fifty per cent contingent fee. Because of the 
negligence of A in failing to file a lis pendens, the judgment finally obtained 
was worthless. The plaintiff brought an action for malpractice. The court 
found that the defendant was not personally negligent. Held, that the de- 
fendant was not liable for the loss resulting from the negligence of A. Judg- 
pga defendant. Wildermann v. Wachtel, 267 N. Y. Supp. 840 (Sup. Ct. 
1933). 

The court pointed out that the defendant and A were not partners, but did 
not consider whether their relation might constitute them joint adventurers. 
The direct employment of A by the plaintiff undoubtedly precludes basing 
liability upon the theory that A was the agent of the defendant. Hoag v. 
Graves, 81 Mich. 628, 46 N. W. 109 (1890); see 1 AGENCY RESTATEMENT 
(1933) §5. But attorneys who together undertake a single case have been 
said to be joint adventurers, and their liabilities inter se have been held to be 
the same as those of partners. Senneff v. Healy, 155 Iowa 82, 135 N. W. 27 
(1912); Hill v. Curtis, 154 App. Div. 662, 139 N. Y. Supp. 428 (1913). In 
the absence of an agreement to the contrary each is entitled to half the fee, 
although one has done most of the work. Langdon v. Kennedy, 118 Neb. 
290, 224 N. W. 292 (1929). The client’s promise of additional compensa- 
tion to one inures to the benefit of the other. Creason v. Deatherage, 325 
Mo. 661, 30 S. W.(2d) 1 (1930). The nature of the relation between the 
attorneys as a joint adventure would appear to be the same whether the issue 
is liability inter se or, as in the instant case, to third persons. And one joint 
adventurer has been held liable for the other’s negligence. Keiswetter v. 
Rubentstein, 235 Mich. 36, 209 N. W. 154 (1926) (building project); see 
Note (1927) 48 A. L. R. 1049. One reason for holding an attorney respon- 
sible for the misconduct of his partner is that the client’s confidence in the 
former may have induced him to engage the firm. Smyth v. Harvie, 31 Ill. 62 
(1863). Similarly the joint employment in the instant case would indicate 
that a joint responsibility was intended. On the other hand some courts have 
held that an attorney who undertakes to collect a distant claim is not re- 
sponsible to the client for the misconduct of another attorney to whom he 
turns over the claim. Baldwin v. Preston, 11 Mart. 32 (La. 1822); Planters’ 
Bank of Tenn. v. Massey, 2 Heisk. 360 (Tenn. 1871). Contra: Lacher v. 
Gordon, 127 App. Div. 140, 111 N. Y. Supp. 283 (1908); cf. Bradstreet 
v. Everson, 72 Pa. 124 (1872) (mercantile collecting agency). Those juris- 
dictions might be reluctant to hold the present defendant liable when he 
would not be responsible had he himself engaged A. But to those few 
jurisdictions need not necessarily be added the many which hold a col- 
lecting bank not liable for the defaults of its correspondents, for the larger 
fee charged by a collecting attorney and the greater effort expected of him 
should preclude holding him to be, like a bank, a mere forwarding agent. See 
1 Morse, BANKS AND BANKING (6th ed. 1928) §§ 268-87. 


BANKS AND BANKING — LIABILITY OF NATIONAL BANK AS AGENT FOR UN- 
DISCLOSED PRINCIPALS IN PURCHASE OF STocK.— The plaintiff, a broker, 
bought stock under an order from the defendant national bank and sued for 
damages when the bank failed to fulfill its contract to purchase. The plaintiff 
contended that the contract was valid since made by the bank as agent for 
undisclosed principals, or, if ultra vires, that the execution by the plaintiff 
estopped the defendant from asserting a lack of power. The evidence tended 
to show a transaction by the bank on behalf of partially disclosed principals. 
Judgment of nonsuit was entered and the plaintiff appealed. Held, that even 
if the principals were undisclosed the contract was ultra vires, and, although 
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executed by the plaintiff, was unenforceable. Judgment affirmed. Casatt v. 
First Nat. Bank of West New York, 168 Atl. 585 (N. J. 1933). 

The provisions of the National Banking Act in force at the time, although 
granting generally powers incident to banking operations, nowhere expressly 
conferred a right to act as agent for the purchase of stock. 44 STAT. 1226 
(1927), 12 U.S. C. Supp. I § 24 (7) (1928). However, under a statute similar 
in this respect such a transaction has been held a proper function of a state 
bank. Block v. Pennsylvania Exchange Bank, 253 N. Y. 227, 170 N. E. 960 
(1930); cf. N. Y. BankinG Law (1914) § 106 (1). But cf. Note (1930) 5 St. 
Joun’s L. REv. 103, 105. National banks ordinarily have no power to purchase 
stock for investment or speculation. California Bank v. Kennedy, 167 U. S. 
362 (1897); Concord First Nat. Bank v. Hawkins, 174 U.S. 364 (1899). They 
may take shares of an existing corporation in foreclosing security or in a 
bona fide settlement of a claim. First Nat. Bank v. National Exchange Bank, 
g2 U. S. 122 (1876); National Bank v. Case, 99 U. S. 628 (1879). But their 
implied capacity has generally been strictly construed. Cf. Merchants’ Nat. 
Bank v. Wehrman, 202 U. S. 295 (1906); Merchants’ Bank of Valdosta v. 
Baird, 160 Fed. 642 (C. C. A. 8th, 1908). And in a suit by the principal, 
closely analogous to the instant case, the contract of a national bank to buy 
securities as agent has been held uitra vires. First Nat. Bank v. Hoch, 89 
Pa. 324 (1879); cf. Hotchkin v. Third Nat. Bank, 219 Mass. 234, 106 N. E. 
974 (1914). But cf. Central Nat. Bank v. White, 139 N. Y. 631, 34 N. E. 
1065 (1893). In view of these decisions and the express provision in the 
latest amendment to the banking law against construing the Act as authorizing 
the “ purchase ” of corporate stock, the present holding appears sound. Cf. 
48 Stat. 184 (1933), 12 U.S. C. Supp. VII § 24 (7) (1933); see Note (1931) 
40 YALE L. J. 448. And even where a national bank has received a benefit 
under a contract it is not estopped to deny its validity, the plaintiff being 
limited to quasi-contractual recovery. California Bank v. Kennedy, supra; 
Concord First Nat. Bank v. Hawkins, supra; cf. Aldrich v. Chemical Nat. 
Bank, 176 U. S. 618 (1900). But cf. First Nat. Bank v. Mott Iron Works, 
258 U.S. 240 (1922). Since the bank in the present case did not receive the 
stock, the plaintiff can have no further action. 


CONSTITUTIONAL LAW — DUE Process oF LAW: REGULATION OF TRADE OR 
Business —Goop WILL AS PROTECTED Property RIGHT. — The plaintiff 
owned a large barber shop which for twenty-five years he had kept open 
until 11 p.m., establishing thereby a trade and good will of considerable 
value among late bus and rail transients and others dependent upon late- 
hour service. The defendant city enacted an ordinance making it unlawful 
to operate a barber shop after 6 p.m. The plaintiff sought to enjoin the 
enforcement of the law pending action, on the ground that it deprived him 
of property without due process of law in violation of the Fourteenth Amend- 
ment. The defendant moved for dismissal. Held, that good will is a vested 
property right protected against confiscation by the city. Injunction granted. 
McDermott v. City of Seattle, 4 F. Supp. 855 (W. D. Wash. 1933). 

This seems to be the first case in which damage to the good will of a busi- 
ness incidental to a closing hour ordinance has been held a “ taking ” within 
the prohibition of the Fourteenth Amendment. Cf. Barbier v. Connolly, 113 
U. S. 27 (1885); Roanoke v. Fisher, 137 Va. 75, 119 S. E. 259 (1923). 
While such ordinances have in some cases been held invalid, it has been on 
the ground that they were unjustly discriminatory or unreasonable because 
not necessary for the promotion of the public health, morals, safety or gen- 
eral welfare. People v. Gibbs, 186 Mich: 127, 152 N. W. 1053 (1915); Chan 
Sing v. Astoria, 79 Ore. 411, 155 Pac. 378 (1916); see 3 McQuILLin, 
MunIcIPpAL CorPoraTIons (2d ed. 1928) § 1062. When these objections have 
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been successfully avoided, the additional element of incidental damage to 
normally protected property rights has not generally impaired the validity 
of the legislation. Mugler v. Kansas, 123 U. S. 623 (1887); Holsman v. 
Thomas, 112 Ohio St. 397, 147 N. E. 750 (1925); see CooLEy, ConsTITU- 
TIONAL Law (4th ed. 1931) 291; cf. (1928) 17 Nat. Mun. REv. 239. Where 
property is actually taken, however, not as incident to police regulation but 
for public use, the process is in reality eminent domain and compensation 
must be paid. Delaware, L. & W. R. R. v. Morristown, 276 U. S. 182 
(1928); see FrEUND, PoLice Power (1904) 541, 546. The present case 
seems to be an instance of regulation by restriction, rather than any sort of 
taking for public use. But it has been suggested that where the regulation 
results in a relatively large property damage as compared with the public 
necessity involved, the owner must be compensated. See Pennsylvania Coal 
Co. v. Mahon, 260 U.S. 393, 415-16 (1922); FREUND, PoLice Power 548-49. 
But see Brandeis, J., dissenting, in Pennsylvania Coal Co. v. Mahon, 260 
U. S. 393, 417 (1922); cf. Mugler v. Kansas, 123 U. S. 623 (1887) (Kansas 
statute prohibiting manufacture and sale of intoxicating liquor); Powell v. 
Pennsylvania, 127 U. S. 678 (1888) (prohibition of sale of oleomargarine) ; 
Miller v. Schoene, 276 U.S. 272 (1928), (1928) 28 Cor. L. Rev. 660. The 
rationale of the present decision would seem to lie in this balancing of in- 
terests, for though closing hour regulations for barber shops have been held 
reasonable, the conflict of opinion casts doubt upon the strength of the 
public interest involved. Falco v. Atlantic City, 99 N. J. L. 19, 122 Atl. 610 
(1923); cf. State v. Walker, 48 Wash. 8, 92 Pac. 775 (1907); see FREUND, 
Pottce Power 121-22. Contra: Chaires v. Atlanta, 164 Ga. 755, 139 S. E. 
559 (1927); cf. Marx v. Maybury, 30 F.(2d) 839 (W. D. Wash. 1929), 
(1929) 4 WasH. L. REv. 139. Nevertheless, the injection of the element of 
“good will” into police regulation cases seems unfortunate. Such an item 
of damage is speculative, recurs in a great number of these cases, and may 
tend to prevent justifiable regulation because of the heavy financial burden in- 
volved. Cf. Mugler v. Kansas, 123 U. S. 623, 669 (1887); Note (1926) 
11 Corn. L. Q. 215. 


DECLARATORY JUDGMENTS — DECLARATION OF STATUS — NECESSITY FOR 
DECLARATION. — In 1918 the plaintiff and defendant A were married. In 
1932 A and defendant B moved into premises, holding themselves out as man 
and wife. A child, defendant C, was born to them and was registered as 
legitimate. The plaintiff sued for a judgment declaring her A’s lawful wife. 
A admitted that his marriage with the plaintiff was still binding. From an 
order of the Appellate Division reversing an order dismissing the complaint, 
the defendants appealed. Held, that since the status of the plaintiff as A’s 
wife was secure, a declaratory judgment was unnecessary. Order reversed. 
fetal judges dissented. Somberg v. Somberg, 263 N. Y. 1, 188 N. E. 137 

1933). 

The type of relief requested is, in effect, the converse of an annulment of a 
void marriage. Cf. Courtin v. Elder, [1930] Sess. Cas. 68; McCalmont v. 
McCalmont, 93 Pa. Super. Ct. 203 (1928). To obtain such an annulment, a 
plaintiff must prove that a marriage took place; otherwise his status is clear 
and requires no adjudication. See Lonc, Domestic RExations (3d ed. 1923) 
§ 207. Similarly, in a suit such as the present one, to declare valid an exist- 
ing marriage, the complaining spouse must show a substantial cloud on her 
status. Cf. Marine Lighterage Corp. v. Luckenbach S. S. Co., 139 Misc. 612, 
248 N. Y. Supp. 71 (1931); Lehman v. Roberts, 86 N. Y. 232 (1881). Thus, 
the instant court has given a declaration where the defendant had procured a 
void divorce and bigamously remarried. Bauman v. Bauman, 250 N. Y. 382, 
165 N. E. 819 (1929); cf. Kitzman v. Werner, 167 Wis. 308, 166 N. W. 789 
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(1918). That result seems proper, for where a ceremonial marriage has been 
performed clear proof is required to overcome the presumption of its validity. 
Schaffer v. Richardson, 125 Md. 88, 93 Atl. 391 (1915); Maser v. Brock, 222 
Mo. 74, 120 S. W. 1167 (1909). But cf. Matter of Cofer, 119 Misc. 587, 
196 N. Y. Supp. 767 (1922), afd, 237 N. Y. 512, 143 N. E. 723 (1923) (pre- 
sumption of continuance of first marriage prevailed over proof of later cere- 
mony with another); Estate of Flynn, N. Y. L. J., Feb. 16, 1934, at 801 
(N. Y. Surr. Ct.) (same). On the other hand, no presumption of lawful 
marriage arises from mere cohabitation where the cohabitation was at first 
illicit. Clayton v. Wardell, 4 N. Y. 230 (1850); Williamson v. Auckland Elec. 
Tram. Co., 31 N. Z. L. R. 161 (1911); see Note (1925) 34 A. L. R. 464, 485. 
Thus, A’s representation that B was his wife does not seem sufficient reason 
for a declaration. The registration of C as legitimate, however, appears a 
more cogent reason. Cf. N. Y. Pus. HEattH Law (1909) § 391. But the 
courts appear reluctant to declare anyone illegitimate unless there are strong 
reasons for so doing. See Morecroft v. Taylor, 225 App. Div. 562, 234 N. Y. 
Supp. 2 (1929), McAvoy, J., dissenting, at 567, 234 N. Y. Supp. at 9. Some 
courts refuse declaratory relief when other forms of relief are available. 
Newburger v. Lubell, 257 N. Y. 383, 178 N. E. 669 (1931), (1932) 32 Cot. 
L. Rev. 536; cf. Piper v. Spence, [1925] 1 D. L. R. 334; Stewart v. Herten, 
249 N. W. 552 (Neb. 1933); see List’s Estate, 283 Pa. 255, 257, 129 Atl. 64 
(1925). The plaintiff here had grounds for divorce and for alienation of 
affection. The existence of these effective remedies combined with the lack 
of strong advantages in declaratory relief seem sufficient to preclude a dec- 
laration. Cf. Goldberg & Sons v. Gilet Bldg. Corp., 135 Misc. 158, 237 N. Y. 
Supp. 258 (1929); Vose v. Vose, N. Y. L. J., Feb. 16, 1934, at 800 (N. Y. 
Sup. Ct.); Jn re Eubanks, 202 N. C. 357, 162 S. E. 769 (1932); see (1934) 
82 U. or Pa. L. REv. 542. 


Discovery — Power To ComMPEL SUBJECTION OF PERSONAL PROPERTY TO 
Tests oN Discovery BEFroreE TrIAL.—In an action to recover damages for 
defects in goods sold, the defendant moved for the privilege of subjecting 
to tests shoes in the possession of the plaintiff which were made of the mate- 
rial in question. By statute the court had power to compel a party “ to make 
discovery of any article or property . . . relating to the merits of the action, 
or of the defense therein.” N. Y. C. P. A. (1920) § 324. Held, that a party 
may be ordered to surrender property for tests under the power to compel 
discovery. Motion granted. Jerry & Herbert Lehmann, Inc. v. Turtle Bros., 
Inc., 149 Misc. 744, 267 N. Y. Supp. 785 (1933). 

Although in equity interrogation was the usual form of discovery, inspec- 
tion of chattels and premises was also allowed. Reynolds v. Burgess Sulphite 
Fibre Co., 71 N. H. 332, 51 Atl. 1075 (1902); Kynaston v. East India Co., 
3 Swans. 248 (1819); see 3 Wicmore, Eviwence (2d ed. 1923) § 1862. The 
former New York statutory provision permitted discovery only of books, 
documents, and other papers on motion before trial. Pina Maya-Sisal Co. v. 
Squire Mfg. Co., 55 Misc. 325, 105 N. Y. Supp. 482 (1907); Wilson v. Col- 
lins, 57 Misc. 363, 109 N. Y. Supp. 660 (1908); N. Y. Cope Civ. Proc. 
(1877) §803. The provision has been changed to allow discovery of other 
personal property, but its application has been confined almost entirely to the 
inspection of machinery in tort cases. Domnaghue v. Callanan, 152 App. Div. 
162, 136 N. Y. Supp. 657 (1912); Chojnacki v. Interborough Rapid Transit 
Co., 76 Misc. 427, 134 N. Y. Supp. 1ogo (1912). Examination of wire 
claimed to be rusty has, however, been permitted in a contract action. 
Parker & Nimme Co. v. Enterprise Tinware Co., 182 N. Y. Supp. 909 (Sup. 
Ct. 1920). The fact that a plaintiff in a personal injury action may be re- 
quired, under a different provision of the act, to submit to an X-ray exami- 
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nation is relied upon by the present court. Gilbert v. Klar, 223 App. Div. 
200, 228 N. Y. Supp. 183 (1928); Gimenez v. Atlantic & Pac. Tea Co., 236 
App. Div. 804, 259 N. Y. Supp. 597 (1932); N. Y. C. P. A. (1920) § 306. 
Discovery, however, has been limited to articles “ material ” to the issue, and 
“ fishing expeditions ” will not be permitted. Schultze v. Huttlinger, 145 App. 
Div. 276, 130 N. Y. Supp. 53 (1911); Broadway Furniture Co. v. Superior 
Court, 123 Atl. 566 (R. I. 1924). And although this has been interpreted to 
deny discovery unless the moving party has the affirmative of the issue, the 
requirement is not a rule of law but may be disregarded in the discretion of 
the trial judge. Caskie v. International Ry., 230 App. Div. 590, 245 N. Y. 
Supp. 425 (1930); see Public Nat. Bank v. National City Bank, 261 N. Y. 
316, 318, 185 N. E. 395 (1933). But cf. New York City Car Adv. Co. 
v. Regensburg & Sons, Inc., 205 App. Div. 705, 200 N. Y. Supp. 152 (1923). 
In the present case the defendant did not have the burden of proof, but it 
would appear essential to the preparation of his defense that he should be 
allowed discovery. However, the statutory provision relied upon had been 
previously interpreted as not permitting tests which might involve the de- 
struction of the property. Beauty Silk Mfg. Co. v. Krumholz, 141 Misc. 204, 
252 N. Y. Supp. 643 (1931), (1931) 31 Cor. L. Rev. 1367. Although it did 
not appear in the instant case whether the tests would involve destruction, 
the value of the articles would seem so slight as to be overbalanced by the 
interest in ascertaining the facts. See Nichols v. Toronto Trans. Comm., 62 
Ont. L. R. 124, 127, [1928] 2 D. L. R. 364, 366. The plaintiff can be pro- 
tected by requiring the moving party to compensate for any losses. The de- 
cision may illustrate a tendency toward making discovery a more useful de- 
vice in trial procedure and an abandonment of the illiberal practice formerly 
prevailing in New York. See RAGLAND, DiscovERY BEFORE TRIAL (1932) 337. 


EvIpENCE — PRESUMPTIONS — ADMISSIBILITY OF EVIDENCE OF STERILITY 
TO OBTAIN EXEMPTION FROM ESTATE Tax.—A testator left the residue of 
his estate to a trustee to pay the income to his daughter for life with re- 
mainder to her issue, or, on her death without issue, to certain charities. 
Bequests to these charities were exempt from the estate tax under the 
Revenue Act of 1918, § 403(a)3. 40 Stat. 1098 (1919). Though it was 
shown that at the time of the testator’s death the daughter was incapable of 
bearing children by reason of a surgical removal of her reproductive organs, 
in computing the estate tax the value of the remainder to the charities was 
included, since it was contingent upon her death without issue. In a suit 
by the trustee, the Court of Claims allowed recovery of the additional tax 
paid, and the Supreme Court granted certiorari. Held, that the presumption 
that a woman is always capable of bearing children should not be applied 
in the face of such conclusive evidence of sterility to destroy the exemption 
allowed to charitable bequests. Judgment affirmed. United States v. Provi- 
dent Trust Co., 54 Sup. Ct. 389 (1934). 

The court confined its holding to a case of tax exemption and to the type 
of evidence here relied upon. A previous decision involving an identical 
tax claim and slightly less definite proof of incapacity had held the pre- 
sumption conclusive. Farrington v. Commissioner of Int. Rev., 30 F.(2d) 
gts (C.C.A. 1st, 1929), cert. denied, 279 U. S. 873 (1929).” On other facts 
American cases have almost unanimously held the presumption irrebuttable, 
whether by admissions, or definite evidence of sterility, or merely by proof 
of advanced age and general opinion testimony of physicians. Fletcher v. 
Los Angeles Trust & Sav. Bank, 182 Cal. 177, 187 Pac. 425 (1920) (termi- 
nation of a trust); Hill v. Sangamon Loan & Trust Co., 295 Ill. 619, 129 
N. E. 554 (1920) (right to partition of land); Brown v. Owsley, 198 Ky. 
344, 248 S. W. 889 (1923) (marketable title); Jn re Ricards’ Trust Estate, 
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97 Md. 608, 55 Atl. 384 (1903) (rescission of trust deed); see Note (1930) 
67 A. L. R. 538. The English cases adopt the same view where the question 
involved is whether a gift must vest within the period allowed by the rule 
against perpetuities, or where the result of recognizing the impossibility of 
issue would be to deprive living persons of some interest. Jee v. Audley, 1 
Cox Eq. 324 (1787); Im re Dawson, 39 Ch. D. 155 (1888); Jn re Hocking, 
[1898] 2 Ch. 567; see Gray, Rute AcaAINst PerPeTuITiEs (3d ed. 1915) 
§§ 215, 215a. But cf. (1933) 81 U. of Pa. L. Rev. 879, 880. The latter 
ground is apparently the basis for the refusal to recognize the probable be- 
lief of a testator that there would be no future-born members of a class of 
children as indicating his intention that living illegitimate children should be 
included. Jn the Matter of Overhill’s Trust, 1 Sm. & G. 362 (1853); Paul v. 
Children, L. R. 12 Eq. 16 (1871). But cf. Ansonia Nat. Bank v. Kunkel, 
tos Conn. 744, 136 Atl. 588 (1927). In the distribution of property or the 
termination of a trust, however, the English courts act with reference to 
the improbability of the birth of further claimants, often relying only upon 
evidence of advanced age and a considerable period of infertility. Leng v. 
Hodges, Jac. 585 (1822); In re Millner’s Estate, L. R. 14 Eq. 245 (1872); 
In re White, [1901] 1 Ch. 570. The impossibility of issue has also been 
taken into account where the question is one of marketable title in suits for 
specific performance. Brown v. Warnock, L. R. 7 Ir. Ch. D. 3 (1880); 
Re Tinning and Weber, 8 Ont. L. R. 703 (1904), (1905) 18 Harv. L. Rev. 
545. A few decisions in this country have abandoned the usual American 
rule in favor of the English view in these situations. Whitney v. Groo, 40 
App. D. C. 496 (1913), (1914) 27 Harv. L. Rev. 286 (specific performance) ; 
Male v. Williams, 48 N. J. Eq. 33, 21 Atl. 854 (1891) (distribution of 
legacy); see Bacot v. Fessenden, 130 App. Div. 819, 823, 115 N. Y. Supp. 
698, 702 (1909). The traditional arguments in favor of a conclusive pre- 
sumption are the indelicacy of an investigation and the uncertainty of the 
result. See List v. Rodney, 83 Pa. 483, 492 (1877). Since courts daily re- 
ceive.evidence just as indelicate, this argument does not seem adequate reason 
for disregarding the facts. The suggestion that admitting proof of surgical 
operations may lead to their use for mercenary purposes also seems rather 
unconvincing. The reluctance of courts to modify rules of property will 
probably prevent the principal case from affecting those questions, but it 
should encourage a more realistic attitude where a high degree of probability 
is all that is practically necessary. 


Jupces —Crvit Liasitiry — NEGLIGENCE IN PERFORMANCE OF MINIS- 
TERIAL Act. — A Georgia statute provided that within ten days after the sign- 
ing and certification of a bill of exceptions, the plaintiff must serve a copy 
thereof upon the opposite party or his attorney. Ga. Cope ANN. (Michie, 
1926) § 6160. The plaintiff presented such a bill to a trial judge for certifica- 
tion on Jan. 30, 1933. The judge was away for several days after the receipt 
of the bill and did not sign it until Feb. 8, failing at that time to change the 
existing date of the certificate, Jan. 30. Service was not perfected upon the 
defendant until Feb. 11. On error to review the judgment of the lower court, 
the defendant filed a motion to dismiss the writ for non-compliance with the 
statute, the trial judge attaching a supplementary certificate of the plaintiff’s 
freedom from fault. Held, that the date of the original certificate could not 
be amended. Writ of error dismissed. Akin v. Edmonds, 171 S. E. 272 
Ga, 1933). soli Lowes, big an ka 

Although the holding is in accord with previous Georgia decisions, other 
courts have generally adopted a more liberal view. Cameron v. Calkins, 43 
Mich. 191, 5 N. W. 292 (1880) ; Cincinnati Traction Co. v. Ruthman, 85 Ohio 
St. 62, 96 N. E. rorg (1911). Cf. Jones v. State, 127 Ga. 281, 56 S. E. 453 
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(1907); Cordray v. Savannah Union Station Co., 134 Ga. 865, 68 S. E. 697 
(1910). The present holding results in gross injustice to the plaintiff, unless 
he may obtain redress against the trial judge. The certification and signing 
of a bill of exceptions, involving no discretion on the part of the judge, would 
seem to be a ministerial act, for the wrongful exercise of which he would be 
civilly liable. Grider v. Tally, 77 Ala. 422 (1884); Vicksburg & M. R. R. 
v. Ragsdale, 51 Miss. 447 (1875). The exercise of discretion in deter- 
mining whether the bill is a true bill should not alter the character of the 
certification and signing. Grider v. Tally, supra; cf. Blythe v. Tompkins, 
2 Abb. Pr. 468 (N. Y. 1856). The policy for protecting the judge in his 
judicial acts clearly has no application. See Bradley v. Fisher, 80 U.S. 335, 
347-48 (1871); Note (1925) 34 YALE L. J. 309, 311-12. The statutory right 
to mandamus in order to enforce performance is strong evidence of its quality. 
Ga. Cope ANN. (Michie, 1926) § 6159; see MecHem, PusLic OFFICES AND 
OFrFIceRS (1890) 443. That neglect by a judge properly to perform a minis- 
terial act may result in depriving a party of a right of appeal seems clearly to 
establish a duty on the part of the judge to exercise reasonable care in the 
performance of the act. Prior Georgia decisions afforded constructive knowl- 
edge of the consequences of a failure to act with due regard for the plaintiff’s 
interests. Neglect of duty might also be predicated on the judge’s failure to 
return the bill within ten days. Cf. Ga. Cop— ANN. (Michie, 1926) §§ 6158, 
6159; Duke v. Kelly, 136 Ga. 832, 72 S. E. 250 (1911). If the judge is sub- 
ject to liability, great difficulty arises in the ascertainment of damages. The 
judge is liable only for actual damages. Branch v. Davis, 29 Fed. 888 (C. C. 
M. D. Ala. 1886); see MEcHEM, PuBLiIc OFFICES AND OFFICERS 505. The 
plaintiff would have to prove both the amount involved in his original action 
and the probability of the success of his suit, thus giving rise to definite pro- 
cedural difficulties. Even if such obstacles could not be surmounted, he could 
still recover at least nominal damages, and possibly lawyers’ fees and the 
costs of the appeal. Cf. Branch v. Davis, supra; Marcum v. Burgess, 67 Ala. 
556 (1880). It has even been held that where a right of appeal of a de- 
fendant was lost through a judge’s misfeasance, the entire amount of the 
judgment could be recovered, but the justice of such a holding may be 
questioned. Tompkins v. Sands, 8 Wend. 462 (N. Y. 1832). The possibility 
of such a heavy penalty for what may have been a mere inadvertent act 
indicates the evident advantage of a more liberal interpretation of the 
statutory provision in question. 


JURISDICTION — RESIDENCE AS A BASIS OF PERSONAL JURISDICTION. — The 
defendant, domiciled in Virginia, came frequently to New York on business 
between May 7, 1932, and the summer of 1933, staying always at the same 
hotel in the same room. The understanding was that no charge would be 
made for the room in his absence, and that his baggage might remain there 
unless the room was needed for other guests. After diligent but unsuccessful 
efforts to obtain personal service upon him, an order for substituted service 
at the hotel was issued on Aug. 30, 1933, under a statute authorizing sub- 
stituted service upon a person “ residing within the state”. N.Y. C. P. A. 
(1920) § 230. The defendant had left New York on Aug. 24, taking his 
baggage and giving up his room, but returned again on Sept.-24 for four days. 
Upon denial of a motion to set the service aside, the defendant appealed. 
Held, that at the time of service the defendant was not a resident of New York, 
and that in any event domicil was essential for substituted service. Order 
reversed, and motion granted. Two judges dissented. Rawstorne v. Maguire, 
N. Y. L. J., Feb. 8, 1934, at 657 (App. Div.). 

The express rejection of residence, as distinguished from domicil, as 
a basis of personal jurisdiction is significant despite impairment by the 
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finding of nonresidence. Accepting Mr. Justice Holmes’ theory that the 
“foundation of jurisdiction is physical power”, it is difficult to see 
how residence could be held sufficient. See McDonald v. Mabee, 243 
U. S. 90, 91 (1917). Implied consent from coming within the state is 
fictitious and fails to meet the common objection that the defendant can- 
not be kept out. Cf. Flexner v. Farson, 248 U. S. 289, 293 (1919); Scott, 
Jurisdiction over Nonresident Motorists (1926) 39 Harv. L. REV. 563, 573-74. 
The Restatement has tentatively declared that service at the residence of an 
absent party, domiciled elsewhere, will be valid if he returns promptly there- 
after; the basis, however, is presence since the service takes effect only at 
the time of his return. See Conriict or Laws RESTATEMENT (Proposed 
Final Draft, 1930) §83(d). As a practical matter, however, it would seem 
that residence without domicil is far more likely to afford a convenient op- 
portunity to defend than domicil without residence. Cf. Dodd, Jurisdiction 
in Personal Actions (1929) 23 ILv. L. REv. 427, 438-39. And that domicil 
will confer jurisdiction is overwhelmingly supported. £.g., Bryant v. Shute’s 
Ex’r, 147 Ky. 268, 144 S. W. 28 (1912); Continental Nat. Bank of Boston v. 
Thurber, 74 Hun 632, 26 N. Y. Supp. 956 (1893). The entire authority 
contra rests upon the decisions of only five courts, adhering strictly to the 
theory of actual physical power. De la Montanya v. De la Montanya, 112 
Cal. 101, 44 Pac. 345 (1896); Raher v. Raher, 150 Iowa 511, 129 N. W. 494 
(1911), (1912) 35 L. R.A. (Nis.) 292; Amsbaugh v. Exchange Bank of Ma- 
quoketa, Iowa, 33 Kan. 100, 5 Pac. 384 (1885) semble; Moss v. Fitch, 212 
Mo. 484, 111 S. W. 475 (1908); Smith v. Grady, 68 Wis. 215, 31 N. W. 477 
(1887). If an extension of jurisdiction were desirable, it might be argued 
that, since domicil is valid, residence with lessened inconvenience to the de- 
fendant should likewise be sufficient. But to adopt “residence” as a basis 
would first require determination of its meaning, for with few exceptions, 
chiefly statutes permitting attachment only upon nonresidents, the term has 
been used almost interchangeably with “domicil”. See Beale, Residence 
and Domicil (1918) 4 Iowa L. Butt. 3. Although not an entirely satisfac- 
tory analogy, cases arising under these attachment statutes seem to support 
the present court’s finding of nonresidence. Thus a Congressman has been 
declared a nonresident of the District of Columbia although he lived there 
during sessions and occasionally during recess. Howard v. Citizen’s Bank & 
Trust Co., 12 App. D. C. 222 (1898); cf. White v. Primm, 36 Ill. 416, 418 
(1865); Keith v. Stetter, 25 Kan. 100 (1881). 


Lasor LAw— STRIKES — LEGALITY OF SECONDARY Boycott.— The de- 
fendant, a union of bricklayers, masons, and plasterers, announced to the 
plaintiff, a subcontractor, that it would not permit its members to work on 
his future contracts because he persisted in doing business with general 
contractors hiring nonunion men. The plaintiff secured a temporary in- 
junction on the ground that since it ran a union shop the ‘strike would com- 
pel it to go out of business. The defendant answered that the strike was 
necessary to the preservation of collective bargaining. From a decree dis- 
missing the bill and dissolving the injunction, plaintiff appealed. Held, that 
while a union cannot legally strike on persons with whom it has no trade 
dispute, the dispute here was with the plaintiff since no particular general 
contractor was involved. Decree affirmed. Seymour Ruff & Sons, Inc. v. 
Bricklayers’, Masons’ & Plasterers’ Int. Union of Am., 164 Atl. 752 (Md. 
1933). 

Where a union strikes on one party, who does business with another, in 
order to compel the second party to accede to its demands, the strike, 
usually termed a secondary boycott, is held illegal by a majority of courts. 
Pickett v. Walsh, 192 Mass. 572, 78 N. E. 753 (1906); Auburn Draying Co. 
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v. Wardell, 227 N. Y. 1, 124 N. E. 97 (1919). Contra: Parkinson Co. v. 
Building Trades Council, 154 Cal. 581, 98 Pac. 1027 (1908); Cohn & Roth 
Elec. Co. v. Bricklayers’, Masons’ & Plasterers’ Local Union No. 1, 92 Conn. 
161, 101 Atl. 659 (1917). The present court had so decided where a contract 
existed between the plaintiff and the general contractor. Bricklayers’, Masons’ 
& Plasterers’ Int. Union of Am. v. Seymour Ruff & Sons, Inc., 160 Md. 483, 
154 Atl. 52 (1931). The court distinguished the instant case on two grounds. 
First, no particular general contractor was involved. No other case has 
been found in which this distinction was made. While the court did lip 
service to its “ trade dispute ” formula, it is difficult to see how the attempt 
to force unionization on many general contractors rather than on one made 
the dispute any the more with the plaintiff. Second, the defendant was not 
demanding that the plaintiff break an existing contract. In other jurisdictions, 
the existence or non-existence of a contract has apparently not affected the 
legality or illegality of the secondary boycott. Grant Const. Co. v. St. Paul 
Bldg. Trades Council, 136 Minn. 167, 161 N. W. 520 (1917); see Wilson v. 
Hey, 232 Ill. 389, 397, 83 N. E. 928, 930 (1908). But see Note (1921) 30 
YALE L. J. 618, 619. Assuming a policy favoring unions, it might be argued 
that the boycotting in this manner of a number of general contractors rather 
than one may cause the subcontractor more loss but society more benefit be- 
cause of the wider possibility of unionization and the resulting betterment of 
the working class. Less damage to the subcontractor may ensue ‘where no 
contract exists, but in that situation the benefit to labor will not be as great 
because there will be less coercion on the general contractors. Therefore, 
the two distinctions made by the court would seem to offset each other in the 
balance of social interests. It has been suggested that the balance favors the 
legality of the secondary boycott. See Notes (1921) 34 Harv. L. REv. 880, 
884; (1923) 37 Harv. L. REv. 143, 144. But see Note (1917) 1 Minn. L. Rev. 
437, 439. How such a case would be decided under the NIRA is conjectural. 
Labor having a right to bargain collectively through the code machinery, the 
additional benefit which unionization may yield might not justify forcing a 
neutral party into the controversy. But cf. Note (1933) 47 Harv. L. Rev. 
85, 118, n.239. 


Mortcaces — AssuUMPTION OF MortTGAGE—EFFECT OF RELEASE OF 
GRANTEE BY Mortcacor. — As part of the consideration for land conveyed 
to him by the mortgagors, the defendant promised to pay the mortgage debt. 
After paying two instalments of interest to the mortgagee, the defendant 
reconveyed to the mortgagors, subject to the mortgage. Thereafter the 
mortgagee sued the defendant to recover the amount due on the note. From 
a judgment for the plaintiff, the defendant appealed. Held, that since the 
plaintiff had not changed her position in reliance on the assumption contract, 
the reconveyance of the land operated to release the defendant. Judgment 
reversed. Morstain v. Kircher, 250 N. W. 727 (Minn. 1933). 

While it is practically the universal rule that the grantee who assumes a 
mortgage becomes personally bound to the mortgagee, there are two theories 
as to the basis of this liability. See Note (1922) 21 A. L. R. 439, 451, 454. 
The older and minority view rests on a doctrine rather unfortunately termed 
equitable subrogation. Thacker v. Hubard, 122 Va. 379, 94 S. E. 929 (1918); 
see Note (1910) 1o Cor. L. Rev. 765, 766; 3 TrrFANy, REAL Property 
(1920) 2493. By this theory equity merely applies the mortgagor’s property, 
his claim against the grantee, to payment of the debt. Hopkins v. Warner, 
109 Cal. 133, 41 Pac. 868 (1895); see 1 WrLLIsron, ConTrRAcTs (1920) § 384. 
But see Anson, Contracts (Corbin’s 5th ed. 1930) § 295. It follows that a 
release by the mortgagor prior to the filing of the mortgagee’s bill will 
ordinarily prevent recovery. Biddel v. Brizzolara, 64 Cal. 354, 30 Pac. 609 
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(1883); Crowell v. Currier, 27 N. J. Eq. 152 (1876); see Note (1921) 12 
A. L. R. 1528, 1529. But cf. Willard v. Worsham, 76 Va. 392 (1882); 
McCown v. Nicks, 171 Ark. 260, 284 S. W. 739 (1926). But a release is 
ineffective after institution of the equitable proceedings. Wallace v. Ham- 
monds, 170 Ark. 952, 281 S. W. go2 (1926); Carnahan v. Tousey, 93 Ind. 
561 (1883); Field v. Thistle, 58 N. J. Eq. 339 (1899). The majority rule 
permits the mortgagee, as a beneficiary, to recover at law. Cumberland Nat. 
Bank v. St. Clair, 93 Me. 35, 44 Atl. 123 (1899); South Carolina Ins. Co. v. 
Kohn, 108 S. C. 475, 95 S. E. 65 (1918); Corkrell v. Poe, 100 Wash. 625, 171 
Pac. 522 (1918). Some courts have held that the beneficiary acquires a vested 
right as soon as the transaction is completed. Starbird v. Cranston, 24 Colo. 
20, 48 Pac. 652 (1897); Bay v. Williams, 112 Ill. 91, 1 N. E. 340 (1884); 
Douglass v. Wells, 18 Hun 88 (N. Y. 1879); cf. Gifford v. Corrigan, 117 
N. Y. 257, 22 N. E. 756 (1889). Other courts have made the indefinite 
statement that the promisee may discharge the promisor prior to acceptance 
or any action on the promise by the third party. See Keller v. Parish, 196 
N. C. 733, 737, 147 S. E. 9, 11 (1929); The Home v. Selling, 91 Ore. 428, 
437, 179 Pac. 261, 264 (1919); 2 Jones, MortcAGces OF REAL Property (8th 
ed. 1928) § 959; Note (1922) 21 A. L. R. 439, 462. In states adopting such 
a principle, a release given before the mortgagee has knowledge of the agree- 
ment will probably be upheld. Gilbert v. Sanderson, 56 Iowa 349 (1881); 
cf. American Sav. Bank v. Borcherding, 201 Iowa 765, 208 N. W. 518 (1926); 
Community Discount & Mige. Co. v. Joseph, 117 Ohio St. 127, 157 N. E. 
380 (1927). In one case neither notice of assent to the promisor nor estoppel 
by conduct were necessary after knowledge for the creditor to gain a vested 
right. Hill v. Hoeldtke, 104 Tex. 594, 142 S. W. 871 (1912). But cf. Trimble 
v. Strother, 25 Ohio St. 378 (1874). Kansas decided contrary to the instant 
court in holding that receipt of a small part of principal and interest, indi- 
cating an assent by the mortgagee, gave him a vested right. Smith v. Kibbe, 
104 Kan. 159, 178 Pac. 427 (1919); see Betts v. Drew, Fed. Cas. No. 
1,372, at 317 (N. D. Ill. 1879). Since the mortgagee’s right seems only 
derivative, however, it appears better to permit a release if the creditor has 
not materially changed his position in reliance on the transferee’s agreement. 
Clark & Co. v. Nelson, 216 Ala. 199, 112 So. 819 (1927); Wood v. Moriarty, 
16 R. I. 201, 14 Atl. 855 (1888); see 1 Wi1LLIsTon, ConTRACTS (1920) §§ 364, 
397; 1 Contracts RESTATEMENT (1932) § 143; cf. Hartman v. Pistorius, 
248 Ill. 568, 94 N. E. 131 (1911). But see 3 TirFANy, REAL PROPERTY 


(1920) 2497. 


Quast Contracts — Money Pain UNDER MISTAKE oF Fact — EFFECT OF 
NEGLIGENCE ON DEFENSE OF CHANGE OF Pos]TION. — The defendant bank 
ordered the complainants, stockbrokers, to sell twenty shares of Fair Stores 
stock, the collateral for an unpaid loan the defendant had made to one 
Fishman. The complainants negligently sold Fair stock, more than twice 
the value of the other, and remitted the proceeds to the bank. Although 
the collateral pledged would not have sold for the amount of the debt, the 
Fair stock more than covered it, and about a month after the defendant 
had received the proceeds, it paid the excess to Fishman. The complainants, 
discovering their mistake, tendered the Fair Stores stock to the defendant, 
and, upon its refusal to repay them, brought suit to recover the money paid. 
The chancellor allowed a recovery of the sum Fishman had owed the bank 
but not the excess paid over to him, and both parties appealed. Held, that 
since the defendant’s negligence in paying the money to Fishman was the 
proximate cause of the loss, the complainants should recover the full amount 
mistakenly paid to the defendant. Decree modified. W. E. Richmond & 
Co. v. Security Nat. Bank, 64 S. W.(2d) 863 (Tenn. App. 1933). 
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The result seems unsupportable except on the basis of the minority de- 
cisions denying the defense of change of position in an action for money paid 
under a mistake of fact. Cf. Kingston Bank v. Eltinge, 40 N. Y. 391 (1869); 
Durrant v. Ecclesiastical Comm’rs For England & Wales, 6 Q. B. D. 234 
(1880); Jones v. Waring & Gillow, [1926] A. C. 670, (1927) 11 MrInn. L. 
Rev. 383; Costigan, Change of Position as a Defense in Quasi-Contracts 
(1907) 20 Harv. L. REv. 205, 215; KEENER, QuasiI-ConTRACTs (1893) 61. 
The mere cancellation of Fishman’s debt would not be a sufficient change 
of position to defeat a recovery for the amount of the debt, since the de- 
fendant still had the security and the debt was not in reality discharged. 
Cf. Deisch v. Wooten-Agee Co., 95 Ark. 279, 129 S. W. 819 (1910); United 
States Nat. Bank v. Union Nat. Bank, 268 Pa. 147, 110 Atl. 792 (1920). 
But cf. Hibbs v. First Nat. Bank of Alexandria, 133 Va. 94, 112 S. E. 669, 
25 A. L. R. 120 (1922). But it would appear otherwise as to the amount 
paid to Fishman, for he apparently had no property subject to execu- 
tion, and the defendant had made reasonable efforts to collect from him. 
County of Jefferson v. McGrath’s Ex’r, 205 Ky. 484, 266 S. W. 29 (1924), 
(1925) 20 Itz. L. Rev. 88; Winslow v. Anderson, 78 N. H. 478, 102 Atl. 310 
(1917); see Phetteplace v. Bucklin, 18 R.1. 297, 301, 27 Atl. 211, 213 (1893); 
Langmaid, Quasi-Contract — Change of Position (1933) 21 Catir. L. REv. 
311; Woopwarp, Quasi Contracts (1913) § 26. But cf. Newall v. Tomlin- 
son, L. R. 6 C. P. 405 (1871). It is well settled that where the defendant 
alone is negligent or where the balance of blame is against him he cannot 
avail himself of the defense of change of position. Union Bank v. United 
States Bank, 3 Mass. 74 (1807); Clark v. Eckroyd, 12 Ont. App. 425 (1885); 
cf. Dominion Bank v. Union Bank, 40 Can. Sup. Ct. 366 (1908); see KEENER, 
op. cit. supra, 71, 72. But there would seem to be no balance of blame here, 
since the defendant’s failure to realize that the amount received was far 
greater than the value of the collateral does not appear any more culpable 
than the complainants’ sale of the wrong stock. The same rule should, there- 
fore, be applicable as where the parties are both faultless, and the defendant 
should be protected as to the amount paid Fishman. Nusbaum v. Rialto Se- 
curity Corp., 238 App. Div. 257, 264 N. Y. Supp. 513 (1933) (recovery de- 
nied because of a change of position where both parties were negligent); cf. 
Devine v. Edwards, 101 Ill. 138 (1881) (recovery allowed where no change 
of position, both parties being negligent). The court’s application of the 
doctrine of proximate cause and last clear chance to a situation where the 
problem is one of adjusting conflicting equities between the parties seems un- 
fortunate. The result reached by the chancellor appears more equitable and 
more nearly in accord with the previous Tennessee judicial opinion. See 
Guild v. Baldridge, 2 Swan 295, 303 (Tenn. 1852). Assuming equality of 
culpability, had the defendant been considered an agent for a disclosed prin- 
cipal, it would have been protected as to the full sum. Lang v. Friedman, 
166 Mo. App. 354, 148 S. W. 992 (1912); Hauenstein v. Ruh, 73 N. J. L. 
98, 62 Atl. 184 (1905); see 1 MecHeM, AcEeNncy (2d ed. 1914) § 1432; 
2 Acency RESTATEMENT (1933) § 339. But cf. Buller v. Harrison, 2 Cowp. 
565 (K. B. 1777). But the decisions seem clear that payment by an undis- 
closed agent even to an insolvent principal would be no defense. Holt v. 
Ross, 54 N. Y. 472 (1873); Newall v. Tomlinson, supra; see Costigan, supra, 
at 211. But see COMMENTARIES ON AGENCY RESTATEMENT (1931) § 564. 
The court, however, did not rest its decision on this ground. 


SALES — WARRANTY — LIABILITY OF REPAIRMAN ON IMPLIED WARRANTY 
Or Fitness oF MATERIALS Usep. — The plaintiff instructed the defendants, 
repairmen, to make such repairs on his automobile as might be necessary to 
cure a “ knock” in the engine and to renew any parts which required replace- 
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ment. The defendants obtained from the manufacturer of the car six con- 
necting rods which were fitted to the engine and charged as an item in the 
repair bill. A month later one of the rods broke, causing considerable dam- 
age to the car. In an action for the cost of replacements and consequential 
damages, the defendants obtained judgment, and the plaintiff appealed. Held, 
that unless it was understood by the parties that the defendants were to secure 
the rods from the manufacturer of the car, they were liable on an implied 
warranty that the materials used were fit for the purpose. Appeal allowed. 
Myers & Co. v. Brent Cross Service Co., [1934] 1 K. B. 46. 

On similar facts at least two courts have held that there was no implied 
warranty because there was no sale. York Heating & Ventilating Co. v. 
Flannery, 87 Pa. Super. Ct. 19 (1926); Sterling Engine Works v. Red Deer 
Lumber Co., 51 D. L. R. 509 (Man. 1920). However, in the analogous case 
of food served for consumption on the premises, it has been held that regard- 
less of the character of the transaction a warranty will be implied. Friend 
v. Childs Dining Hall Co., 231 Mass. 65, 120 N. E. 407 (1918); cf. Temple 
v. Keeler, 238 N. Y. 344, 144 N. E. 635 (1924) (held a sale); see 1 WILLIs- 
TON, SALES (2d ed. 1924) § 242b. Contra: Lynch v. Hotel Bond Co., 167 Atl. 
99 (Conn. 1933); Nisky v. Childs Co., 103 N. J. L. 464, 135 Atl. 805 (1927). 
Since the present parties are in a position similar to that of buyer and seller 
and the implied warranty is based on the relation between such parties and 
their unexpressed intent, there seems little reason for distinguishing the trans- 
action from a sale. At common law a warranty of fitness would be implied 
when the buyer relied on the seller’s skill and judgment, and the latter knew 
the purpose for which the goods were intended. Queen City Glass Co. v. 
Pittsburg Clay Pot Co., 97 Md. 429, 55 Atl. 447 (1903); Rodgers & Co. v. 
Niles & Co., 11 Ohio St. 48 (1860). Some courts did not imply this war- 
ranty in a sale by a dealer. Reynolds v. General Elec. Co., 141 Fed. 551 
(C. C. A. 8th, 1905); Howard Iron Works v. Buffalo Elevating Co., 113 App. 
Div. 562, 99 N. Y. Supp. 163 (1906), aff'd, 188 N. Y. 619, 81 N. E. 1166 
(1907). The warranty has been incorporated into both the English and 
American Sales Acts and applies as well to a dealer as to a manufacturer. 
See Unrrorm Sates Act § 15(1); 56 & 57 Vict. c. 71, §14(1) (1893). And 
even if the transaction here was not a sale these provisions might properly be 
applied by analogy. Cf. M & T Trust Co. v. Export S. S. Corp., 262 N. Y. 
92, 186 N. E. 214 (1933); see Pound, Common Law and Legislation (1908) 
21 Harv. L. Rev. 383. Under the Sales Act no warranty of fitness arises on 
the purchase of goods under a trade name, unless there is actual reliance on 
the seller’s skill and judgment. Boston Cons. Gas Co. v. Folsom, 237 Mass. 
565, 130 N. E. 197 (1921); Quemahoning Coal Co. v. Sanitary Earthenware 
Specialty Co., 88 N. J. L. 174, 95 Atl. 986 (1915); cf. Ireland v. Louis K. 
Liggett Co., 243 Mass. 243, 137 N. E. 371 (1922); Jrom Fireman Coal Stoker 
Co. v. Brown, 182 Minn. 399, 234 N. W. 685 (1931). But cf. Matteson v. 
Lagace, 36 R. I. 223, 89 Atl. 713 (1914); Aetna Chem. Co. v. Spaulding & 
Kimball Co., 98 Vt. 51, 126 Atl. 582 (1924). The result of the instant case 
seems just; the plaintiff would have no action against the manufacturer since 
privity of contract is generally required. Welshausen v. Charles Parker Co., 
83 Conn. 231, 76 Atl. 271 (1910); Turner v. Edison Storage Battery Co., 248 
N. Y. 73, 161 N. E. 423 (1928); see 1 WILLISTON, SALES § 244. But cf. 
Baxter v. Ford Motor Co., 168 Wash. 456, 12 Pac.(2d) 409 (1932), (1932) 


46 Harv. L. Rev. 161. And the defendants will be protected because they 
should be able to recover from the manufacturer upon an implied warranty 
of merchantability the full amount of their loss. See McNeil & Higgins 
Co. v. Czainikow-Rienda Co., 274 Fed. 397, 399 (S. D. N. Y. 1921); 1 Wr1- 
LISTON, SALES § 243. 
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SCHOOLS AND ScHooL Districts — LIABILITY OF EMPLOYEES FOR NEGLI- 
GENCE. — The defendant’s husband had contracted with a school district to 
furnish bus transportation to its pupils. While driving the bus with the ac- 
quiescence of the school district, the defendant negligently failed to fasten 
the door. As a result, injury was caused to one of the pupils, and an action 
for damages was brought on his behalf. A verdict and judgment were entered 
against the defendant and she appealed. Held, that since the defendant was 
an employee of a school district she was exempt from liability for negligence. 
Judgment reversed. Hibbs v. Independent School Dist., 251 N. W. 606 
(Iowa 1933). 

No immunity from tort liability has apparently been granted to an em- 
ployee of a school district heretofore. The school districts themselves are 
almost universally exempt from liability for the tortious conduct of their 
employees, since their duties are ordinarily wholly governmental in character. 
Harris v. Salem School Dist., 72 N. H. 424, 57 Atl. 332 (1904); Rankin v. 
School Dist., 143 Ore. 449, 23 Pac.(2d) 132 (1933) (negligent driving of 
school bus); see 6 McQuiILLtIn, MuNIcIPAL CorPOoRATIONS (2d ed. 1928) 
§ 2775. Contra: Lessin v. Board of Education, 247 N. Y. 503, 161 N. E. 
160 (1928). Nor will the doctrine of respondeat superior be applied to hold 
the members of a school board individually liable. Donovan v. McAlpin, 
85 N. Y. 185 (1881); Antin v. Union High School Dist., 130 Ore. 461, 280 
Pac. 664 (1929). And although personally negligent, immunity will be ac- 
corded them where they are exercising a discretionary power or acting in 
their corporate capacity. Sherman v. Miller Const. Co., 90 Ind. App. 462, 
158 N. E. 255 (1927); Daniels v. Board of Education, 191 Mich. 339, 158 
N. W. 23 (1916); Consolidated School Dist. v. Wright, 128 Okla. 193, 261 
Pac. 953 (1927); see Note (1907) 5 L. R.A. (N.S.) 463. But for negligence 
in the performance of ministerial acts it seems that liability would be im- 
posed. See Antin v. Union High School Dist., supra, at 478, 280 Pac. at 669; 
cf. Stevens v. North States Motor, Inc., 161 Minn. 345, 348, 201 N. W. 435, 
436 (1925). Drivers of school buses have, in fact, been held responsible for 
their negligence without any suggestion of immunity. Rankin v. School 
Dist., supra; Fahlstrom v. Denk, 143 Ore. 514, 23 Pac.(2d) 325 (1933); 
Marion Co. v. Cantrell, 61 S. W.(2d) 477 (Tenn. 1933); cf. Smith v. High 
School Dist., 118 Cal. App. 673, 5 Pac.(2d) 930 (1931). Although one court 
has granted exemption to an independent contractor on the ground that the 
ultimate burden would otherwise fall on his employer, a county, the reason- 
ing seems too problematical to justify its resultant hardship on the plaintiff. 
Ockerman v. Woodward, 165 Ky. 752,178 S. W. 1100 (1915). But see Note 
(1916) 29 Harv. L. Rev. 323. To impose liability here would accord with the 
general principles that an agent is answerable for his torts and that even offi- 
cers of municipal corporations are responsible for negligently performing min- 
isterial acts. Perkins v. Blauth, 163 Cal. 782, 127 Pac. 50 (1912); Moynihan 
v. Todd, 188 Mass. 301, 74 N. E. 367 (1905); Florio v. Jersey City, to1 
N. J. L. 535, 129 Atl. 470 (1925). Moreover, the instant case seems opposed 
on principle to a previous holding of the Iowa court that a city official was 
accountable for negligence in the performance of a public duty, although the 
city itself was entitled to immunity. Rowley v. City of Cedar Rapids, 203 
Iowa 1245, 212 N. W. 158 (1927). 


Set-OFrF AND COUNTERCLAIM — RIGHT OF PARTNER TO SET OFF FiRM 
Account AGAINST INDIVIDUAL INDEBTEDNESS DUE AN INSOLVENT BANK. — 
The petitioner was a member of a partnership which had a deposit account 
in an insolvent bank. The bank held the petitioner’s note with a license to 
charge it to the partnership account if at any time the bank required the 
proceeds. The average balance of the partnership account exceeded the 
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amount of the note. A petition was filed in the liquidation proceedings of 
the bank with both members of the partnership asking that the firm deposit 
be set off against the note. From a judgment of dismissal the petitioner 
appealed. Held, that there was not the required mutuality of obligation for 
set-off and the assent of the other partner, coming after insolvency, was of 
no 9 Judgment affirmed. Jn re Bank of Sampson, 171 S. E. 436 (N. C. 
1933). 

Set-off, at law, requires mutual and matured claims. See WATERMAN, SET- 
Orr, RECOUPMENT, AND COUNTER-CLAIM (1869) § 22. In cases of insolvency 
equity has modified the rule by permitting set-off of claims before maturity. 
Scott v. Armstrong, 146 U. S. 499 (1892); Thompson v. Union Trust Co., 
130 Mich. 508, 90 N. W. 294 (1902); First Nat. Bank v. Consolidated School 
Dist., 184 Minn. 635, 240 N. W. 662 (1932). Contra: People’s Bank v. 
Mississippi & Lafourche Drainage Dist., 141 La. 1009, 76 So. 179 (1917). 
And although there has been no general relaxation of the requirement that 
the claims sought to be set off must be between the same parties and in the 
same right, mutuality has sometimes been disregarded to permit the set- 
off of an individual claim against a joint debt due an insolvent bank. Sharp 
v. Norwood, 65 S. W.(2d) 906 (Ark. 1922); cf. Powell v. Mobley, 166 Ga. 
163, 142 S. E. 678 (1928). In a somewhat analogous situation sureties and 
indorsers are ordinarily denied the right to set off an individual claim against 
their secondary liability unless the principal debtor is insolvent. Lippitt v. 
Thames Loan & Trust Co., 88 Conn. 185, 90 Atl. 369 (1914); Bank of 
United States v. Braveman, 259 N. Y. 65, 181 N. E. 50 (1932). But cf. 
Yardley v. Clothier, 51 Fed. 506 (C. C. A. 3d, 1892); Building & Engineering 
Co. v. Northern Bank, 206 N. Y. 400, 99 N. E. 1044 (1912). And a partner 
is not allowed to set off a partnership claim against his separate debt merely 
because his creditor is insolvent. Fralick v. Coeur d’Alene Bank & Trust 
Co., 35 Idaho 749, 208 Pac. 835 (1922); Wolcott v. Pierre, 188 N. E. 596 
(Ind. App. 1934); Bank of Anderson v. Allen, 146 S. C. 167, 143 S. E. 646 
(1928). Contra: Jack v. Klepser, 196 Pa. 187, 46 Atl. 479 (1900); see 
Collins v. Campbell, 97 Me. 23, 27, 53 Atl. 837, 838 (1902). But set-off 
will be justified if a “special equity ”° exists, as fraud on the part of the 
other party, entire ownership of the partnership property by the debtor, or 
the fact that the debt was contracted for the sole benefit of the partner- 
ship. Second Nat. Bank v. Hemingray, 34 Ohio St. 381 (1878) (fraud); 
Hughes v. Trahern, 64 Ill. 48 (1872) (surviving partner); Morey v. State, 
129 Okla. 136, 263 Pac. 1098 (1928) (individual debt contracted for firm 
purposes); see 5 Micure, BANKS AND BANKING (1932) §157c. Assent of 
the other partners, however, operates only as an assignment which, if acquired 
after insolvency, cannot be set off. Oates v. Smith, 176 Ala. 39, 57 So. 438 
(1912); Colt v. Brown, 12 Gray 233 (Mass. 1858). An agreement before 
insolvency that each obligation may be charged against the other will be 
recognized. See Micure, loc. cit. supra; cf. Hall v. Allen, 80 Mo. 286 
(1883); Sewall v. Rodewald, 1 Hall 348 (N. Y. 1828). By basing its de- 
cision on a finding of no mutuality the present court seems unduly technical, 
but the result may be justified by the policy against creating preferences to 
the prejudice of other creditors of the insolvent. 


TRANSFER OF STOCK — WRONGFUL TRANSFER ON BOOKS OF CORPORATION 
AS A CONVERSION UNDER THE UNIFORM Stock TRANSFER Act. — A brokerage 
firm ordered its New York correspondent to indorse and deliver all stocks 
owing to it to a new correspondent. Upon receipt of the certificates, the 
second correspondent placed with a bank, as collateral for a loan to the 
brokerage firm, two certificates of stock of the defendant corporation. Later, 
after the bankruptcy of the first correspondent, the corporation formed to 
take over its assets presented to the defendant affidavits that the certificates 
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in question had been lost, and obtained new certificates and a transfer on 
the defendant’s books. The brokerage firm having failed, the receiver, who 
had paid the debt to the bank and obtained the original certificates, brought 
suit for conversion of the stock transferred. No demand for retransfer was 
alleged to have been made. Judgment was given for the plaintiff and the 
defendant appealed. Held, that, under the Uniform Stock Transfer Act in 
force in the state, the mere transfer of the stock on the books of the defendant 
did not constitute a conversion, at least in the absence of a demand and 
refusal to retransfer. Judgment reversed. Pure Oil Co. v. Hunt, 188 N. E. 
738 (Ohio App. 1933). 

There seems to be no precedent for the court’s application of the Uniform 
Stock Transfer Act to this situation. At common law if a corporation issues 
new certificates to one other than the owner of the stock and makes a trans- 
fer on its books, it is liable to the owner for conversion. Drug, Jnc. v. Hunt, 
168 Atl. 87 (Del. 1933); Smith v. American Coal Co., 7 Lans. 317 (N. Y. 
1873); see Shear Co. v. Wilson, 292 S. W. 531, 534 (Tex. Comm. App. 1927); 
Bowers, CONVERSION (1917) § 133. And the cause of action arises without 
a demand and refusal. Glover v. National Bank of Commerce of N. Y., 156 
App. Div. 247, 141 N. Y. Supp. 409 (1913), afd, 219 N. Y. 618, 114 N. E. 
1068 (1916); Drug, Inc. v. Hunt, supra; see Cristy, TRANSFER OF STOCK 
(1929) § 246; cf. United States Fid. & Guar. Co. v. Newburger, 263 N. Y. 
16, 188 N. E. 141 (1933), (1934) 47 Harv. L. Rev. 885. Nor is it essential 
that the plaintiff be the registered owner of the stock. Drug, Inc. v. Hunt, 
supra; see Green v. Galveston City Co., 191 S. W. 182, 185 (Tex. Civ. App. 
1917); Cristy, TRANSFER OF STOCK (1929) § 245. In jurisdictions which 
have passed the Uniform Stock Transfer Act, a few courts, without dis- 
cussing the statute, have allowed an action for conversion where a transfer 
was made on presentation of a certificate with a forged indorsement. 
Donaghue v. Di Giorgio Fruit Corp., 225 App. Div. 81, 232 N. Y. Supp. 178 
(1928); Giffon v. American Safety Razor Corp., 134 Misc. 140, 234 N. Y. 
Supp. 646 (1929); see West v. Tintic Standard Mining Co., 71 Utah 158, 
173, 263 Pac. 490, 495 (1928). A possible explanation is that the certificates 
were issued before the Act took effect, and so were specifically excluded from 
its provisions. UNrrorM STocK TRANSFER AcT § 23. But since the Act in 
no way dealt with conversion, the courts may have felt that it was not in- 
tended to be applied. In these cases, however, the plaintiffs were deprived, 
not only of their right to registration on the defendants’ books, but of their 
certificates of stock as well. Since this was not true of the instant case, and 
since title to the stock was still in the plaintiff, the delivery required by the 
Act to pass title not having been made, the defendant’s transfer on its books 
was hardly a sufficient interference with the plaintiff’s rights as a share- 
holder to constitute conversion. Cf. Georgia Casualty Co. v. McRitchie, 
45 Ga. App. 697, 166 S. E. 49 (1932) (wrongful transfer not conversion 
under statute); Coats v. Guaranty Bank & Trust Co., 170 La. 871, 129 
So. 513 (1930) (“ damages suffered” allowed for wrongful transfer under 
Uniform Stock Transfer Act); Note (1934) 82 U. or Pa. L. REv. 523. The 
court indicated that the result might have been different if a demand and 
refusal to retransfer had been alleged. Cf. Booth v. Cincinnati_Finance Co., 
19 Ohio App. 130 (1923), af’d, 111 Ohio St. 361, 145 N. E. 543 (1924). 
But it seems doubtful whether even that would be a sufficient denial of the 
plaintiff’s rights to constitute a conversion under the Act. Cf. Robertson v. 
Nicholes Co., 141 Misc. 660, 253 N. Y. Supp. 76 (1931) (statute not dis- 
cussed). The plaintiff would seem adequately protected, however, by allow- 
ing an action for damages, including any loss of dividends. Cf. Telford & F. 
Turnpike Co. v. Gerhab, 13 Atl. 90 (Pa. 1888); Cristy, TRANSFER OF 
Stock (1929) § 244. 
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WAREHOUSEMEN — WAREHOUSE REcEIPT IsSUED BY BUYER FOR Goops 
STORED IN His PrRIvATE WAREHOUSE. — The defendant bought cotton, placed 
it in its own private warehouse, and gave the seller as security for the pur- 
chase price a document entitled ‘“ Warehouse Receipt ” with the word “ Ne- 
gotiable ” printed across its face and stating “‘ Received, in warehouse of . . . 
the buyer from ... the seller . . . 100 bales cotton . . . deliverable to said 
seller, or order, upon surrender of this receipt, properly indorsed. . . .” The 
seller indorsed this receipt and delivered it to the plaintiff bank as security for 
a loan. The defendant later paid the seller the purchase price without re- 
questing the return of the receipt, and thereafter used the cotton without 
knowledge of the transfer to the plaintiff. The seller became insolvent, and 
the plaintiff brought action to recover the value of the goods. The Uniform 
Warehouse Receipts and Sales Acts were in force. After a judgment for the 
plaintiff, the defendant filed a bill of exceptions. Held, that the receipt 
was a negotiable document of title, and the defendant was estopped to assert 
defenses which might be available against the seller. Exceptions overruled. 
State Street Trust Co. v. Lawrence Mfg. Co., 187 N. E. 755 (Mass. 1933). 

The opinion does not make clear whether liability was based upon the 
ground that the receipt was a valid negotiable document of title or merely 
that the defendant was estopped because it purported to be. The former 
interpretation of the statute seems unfortunate, although a literal application 
of sections 27 and 76 of the Uniform Sales Act would probably compel that 
result. Mass. Gen. Laws (1932) c. 106, §§ 29, 65. If any private person 
may issue a valid document of title for his own goods in his own possession, 
the purpose of the recording acts, to give notice of liens to subsequent credi- 
tors of, or purchasers from, that person, will be circumvented. See 1 JoNEs, 
CHATTEL MorTGAGES AND CONDITIONAL SALES (6th ed. 1933) § 190 (chattel 
mortgages); 3 id. § 1004 (conditional sales contracts). This consideration 
would have less weight in Massachusetts than in most states, however, for 
its failure to require the usual recording of conditional sales contracts indi- 
cates less stringency toward unrecorded liens. See 3 JONES, op. cit. supra, 
§ 1027. The general policy against permitting the creation of hidden liens 
was responsible for the universal rule that a warehouse receipt issued by one 
storing only his own goods gave the holder no rights against third persons who 
had relied upon the warehouseman’s apparent ownership. Mechanics Trust 
Co. v. Dandridge, 18 Ky. L. Rep. 625, 37 S. W. 288 (1896); Bank v. Jagode, 
186 Pa. 556, 40 Atl. 1018 (1898); Geilfuss v. Corrigan, 95 Wis. 651, 70 N. W. 
306 (1897); see 2 WILLISTON, SALES (2d ed. 1924) §407a. The same prin- 
ciple has been applied where the Uniform Warehouse Receipts Act is in 
effect. Citizens Bank v. Willing, 109 Wash. 464, 186 Pac. 1072 (1920); see 
Moore v. Moore Distilling Co., 247 Pa. 312, 325, 93 Atl. 347, 350 (1915). 
If the Uniform Sales Act had been intended to validate the private ware- 
houseman’s receipts, it would seem that the subsequently drafted Uniform 
Warehouse Receipts Act would have contained some provisions applicable 
to them. If the instrument in the present case was not a valid negotiable 
document of title, liability based upon est ppel is doubtful. It is true that 
the maker of an invalid warehouse receipt will be liable according to its 
terms when the holder has no notice of its invalidity. ke" Casualty 
Co. v. Washington Loan and Banking Co., 167 Ga. 354, 145 S. E. 761 (1928). 
But where, as here, the instrument shows upon its face facts which should 
prevent it ‘from being in any class of negotiable instruments, the mere fact 
that it purports to be negotiable has been held to create no estoppel. Ameri- 
can Nat. Bank v. Sommerville, 191 Cal. 364, 216 Pac. 376 (1923); Pacific 
Acceptance Corp. v. Whalen, 43 Idaho 15, 248 Pac. 444 (1926); Motor Con- 
tract Co. v. Van der Volgen, 162 Wash. 449, 298 Pac. 705 (1931). 
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WILLs — TRUST FOR MAINTENANCE AS AN ABSOLUTE GIFT IRRESPECTIVE 
OF THE Lire BENEFICIARY’S INDEPENDENT MEANS. — A testator devised prop- 
erty on trust with directions to pay the entire income therefrom to his 
wife for her life, and “ should the income prove insufficient to maintain my 
wife in her accustomed style of living, then . . . to apply from the principal 
so much as may be necessary to maintain my wife in her accustomed style of 
living.” On an executorial accounting the widow was awarded a yearly sum, 
part of which was to be paid out of the principal. The widow later re- 
married and a remainderman brought this proceeding to stop further pay- 
ments out of the principal because the beneficiary had a right to support 
from her present husband. Held, that the will made an absolute gift of 
maintenance to the widow, chargeable against the entire trust estate irrespec- 
tive of her other resources. Order to proceed accordingly. Matter of Gate- 
house’s Estate, 149 Misc. 648, 267 N. Y. Supp. 808 (Surr. Ct. 1933). 

Despite the fact that previous interpretations of similar provisions ordinarily 
should not be controlling in a determination of a particular testator’s intent, 
the court regarded former New York decisions as authoritative. Holden v. 
Strong, 116 N. Y. 471, 22 N. E. 960 (1889); Rezzimini v. Brooks, 236 N. Y. 
184, 140 N. E. 237 (1923); see (1932) 18 VA. L. REv. 684. Contra: Matter 
of Sharp’s Estate, 137 Misc. 644, 244 N. Y. Supp. 566 (1930). Courts else- 
where that have passed on such testamentary language have also, however, 
refused to allow independent means of the beneficiary to be considered. 
In re Longenecker’s Estate, 226 Pa. 1, 74 Atl. 616 (1909); Will of Olson, 
208 Wis. 492, 243 N. W. 214 (1932). Contra: Lyman v. Morrissey, 242 
Mass. 544, 136 N. E. 606 (1922); cf. Lumbert v. Fisher, 245 Mass. 190, 139 
N. E. 446 (1923) (exhaustion of independent means not required). But the 
fact that a remainderman was named has been urged as showing an intent 
to provide for him to the fullest possible extent. See Matter of Sharp’s 
Estate, supra, at 646, 244 N. Y. Supp. at 568; (1932) 18 Va. L. Rev. 684. 
Such stipulations, however, may be inserted merely to prevent the widow’s 
disposal of the property to objectionable transferees, without otherwise re- 
stricting her use of it. And to allow consideration of the beneficiary’s sepa- 
rate resources would, in some cases, put a premium upon idleness and ex- 
travagance. See Holden v. Strong, supra, at 475, 22 N. E. at 961. The 
decision could be justified by a strict interpretation of the language, since the 
very fact that the widow would be forced to resort to other sources of main- 
tenance would prove the income insufficient. But an opposite inference is 
possible, that the testator intended the use of the principal to be in the nature 
of an insurance, operative only in the absence of other means of. support. 
Cf. Chemical Bank & Trust Co. v. Streat, 263 N. Y. 159, 188 N. E. 289 
(1933). The court attempted to reconcile apparently contrary decisions by 
finding that in those, because invasion of the principal was authorized only 
“if necessary ”, instead of being conditioned upon the income’s insufficiency, 
the actual need of the beneficiary was made a condition precedent. Cf. 
Matter of Niles’ Will, 122 Misc. 17, 202 N. Y. Supp. 475 (1923), aff'd, 211 
App. Div. 826, 206 N. Y. Supp. 940 (1924); Matter of Hogeboom’s Will, 
219 App. Div. 131, 219 N. Y. Supp. 436 (1927); see Matter of White’s Will, 
125 Misc. go1, 212 N. Y. Supp. 267 (1925), afd, 217 App. Div. 750, 216 
N. Y. Supp. 936 (1926). Such a fine-spun distinction in phraseology seems 
unfortunate insofar as it would operate in some cases to defeat the testator’s 
intent by excluding consideration of extraneous circumstances such as the 
possession of independent resources by the legatee which the testator may have 
had in mind. But cf. Snider v. Robinson, 85 W. Va. 673, 679, 102 S. E. 


482, 484 (1920). 








1074 HARVARD LAW REVIEW [Vol. 47 


WoRKMEN’S COMPENSATION — CONSTRUCTION — DENIAL OF COMMON 
Law ReMEDy ALTHOUGH No AcTION UNDER CoMPENSATION Law. — The 
plaintiff contracted chrome poisoning while in the employ of the defendant 
but suffered no present loss of earning power. Suit was brought at law to 
recover for the injury, the plaintiff alleging the defendant was responsible 
because of the latter’s negligence. The Workmen’s Compensation Act, al- 
though compulsory on the parties and including chrome poisoning as a com- 
pensable disease, provided for compensation only where there was a loss of 
earning power. The remedy under the Act was made exclusive. N. Y. WorK- 
MEN’S COMPENSATION LAw (1922) §§ 3, 10, 11, 37, 38, 39. The defendant 
appealed from an order denying a motion to dismiss the complaint. Held, 
that since the injury was compensable by the terms of the Act there could 
be no recovery at common law. Order reversed and complaint dismissed. 
Repka v. Fedders Mfg. Co., 239 App. Div. 271, 267 N. Y. Supp. 709 (1933). 

In some states the plaintiff might elect even after injury to proceed at 
common law or under the statute. Robert v. Hillsborough Mills, 85 N. H. 
517, 161 Atl. 29 (1932); cf. Consolidated Arizona Smelting Co. v. Ujack, 15 
Ariz. 382, 139 Pac. 465 (1914). But usually the election must be made before 
injury or within a short time after entering the employment. Roy v. Mutual 
Rice Co., 177 La. 883, 149 So. 508 (1933); Cox v. Missouri Pac. R. R., 61 
S. W.(2d) 962 (Mo. 1933). And in several states, including New York, no 
election is allowed. See Jeremiah Smith, Sequel to Workmen’s Compensation 
Acts (1914) 27 Harv. L. Rev. 235, 249. Where the injury is one plainly not 
included in the statute common law rights are not affected. Cox v. United 
States Coal & Coke Co., 80 W. Va. 295, 92 S. E. 559 (1917); see Wager v. 
White Star Candy Co., 217 App. Div. 316, 317, 217 N. Y. Supp. 173, 175 
(1926). But cf. Webb v. Tubize-Chatillon Corp., 45 Ga. App. 744, 165 S. E. 
775 (1932). But where a remedy is given for an injury, consequences not 
mentioned by the legislature have been held no longer actionable. Hyett v. 
Northwestern Hospital, 147 Minn. 413, 180 N. W. 552 (1920). But cf. 
Boyer v. Crescent Paper Box Factory, 143 La. 368, 78 So. 596 (1918). The 
theory upon which most of these cases appear to be based is that the primary 
object of the acts is to provide support for the injured workman and his 
dependents rather than to prevent the employer from escaping liability. 
Cf. Gregutis v. Waclark Wire Works, 86 N. J. L. 610, g2 Atl. 354 (1914); 
Shanahan v. Monarch Engineering Co., 219 N. Y. 469, 114 N. E. 795 (1916); 
see (1924) 37 Harv. L. REv. 922, 923. The provisions allowing compensation 
for disfigurement, loss of members, and other injuries not necessarily affecting 
earning power may be treated as specific exceptions or as based on probable 
impairment of ability. Cf. London Guar. & Acc. Co. v. Industrial Comm.., 
70 Colo. 256, 199 Pac. 962 (1921); Kostida v. Department of Labor and 
Industries, 139 Wash. 629, 247 Pac. 1014 (1926). According to such a view 
the instant case seems sound. But since the Act provides, in general, that 
disability must arise within a certain time after the disease has been con- 
tracted to be compensable, the plaintiff may be deprived of remedy for 
actual loss. Cf. N. Y. WorkKMEN’s COMPENSATION LAW (1922) § 40 as 
amended by Laws 1931, c. 344. However, if a change is desirable it seems 
a proper subject for legislative consideration. 
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For My GRANDSON. REMEMBRANCES OF AN ANCIENT VICTORIAN. By Sir 
Frederick Pollock. London: John Murray. 1933. Pp. xix, 233. 10s. 6d. 


Certainly no American lawyer needs to be told who it is that has given his 
grandson, in trust for all of us, this delightful book. He is known to the older 
members of the American Bar Association as three times the guest. of that 
organization in the days when its membership was not large and one who 
attended a meeting could see something of his fellow members and of the 
guests. He is known to law students as the author of the Law of Torts and 
Principles of Contract 2 and a First Book of Jurisprudence.2 He is known to 
law teachers as a co-worker with Maitland, a founder of the Selden Society, 
and the editor of the Law Quarterly Review when it set the model for the 
academic legal periodical of today. He is known to Harvard Law men as 
the friend of Langdell and Ames and J. B. Thayer. 

In this book of memories of interesting people and events and customs of 
a past era he appears in many réles. We see him as a sturdy Victorian, aware 
of the over-confidence of that time when the English (and he might have in- 
cluded the English-speaking people of the new world) thought they “ could 
give lessons to all the world, especially in political matters ” and “ the whole 
civilized world was too cocksure altogether ”’,* but aware also that he had 
lived in an era which will stand with the Elizabethan in the history of a great 
people, a time of fruitful discovery and earnest search for truth. Hence he 
is quite equal to breaking a lance with the “ smart youngsters ” who despise, 
or affect to despise, the age on the shoulders of which they are standing.® 
The student of the nineteenth century who would catch its spirit and modes 
of thought at their best and perceive what is significant in its customs, will 
turn to the dedication and to Chapter I (Everyday Life). 

He appears likewise as a scholar, a fellow of Trinity, Cambridge, long a 
professor at Oxford, and the companion of men of letters and of science, 
sketching for us with a few masterly lines philosophers and poets and mathe- 
maticians and Grecians and historians and naturalists, so that we seem to 
have talked with them ourselves. Next we see him as a Wagnerite in the 
days when the theatre at Bayreuth was yet to be built, when only “ professed 
musicians knew that there was such a person” as Wagner, “ and what they 
professed to know was mostly wrong ”’,* a member of the Classical Concerts 
Committee, and one who knew also the actors of a golden age of the stage. 
Again we see him as a philosopher, corresponding secretary of the English 
Branch of the Spinoza Society and the author of an excellent book from 
which many of us first had our attention turned to a forerunner of modern 
scientific thought. In the last chapter we see him as a mountain climber, a 
fencer, and an authority on the sword — 4p’ 4yaSév yey rerpaywvor. 

But the lawyer will turn at once to Chapter V, The Inns of Court and 
Learned Friends, remembering that the author is the grandson of a great 





1 13th ed. 1929. 4 P. vii. 
2 oth ed. 1921. 5 Pp. xi. 
8 sth ed. 1923. 6 Pp. 116. 
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lawyer and judge in the nineteenth century (the Mr. Sterling of the trial in 
Ten Thousand a Year), the son of a lawyer and Queen’s Remembrancer 
who had also written remembrances,’ the nephew of Baron Martin, the pupil 
of Lord Lindley, the marshal of Mr. Justice Willes, Treasurer of Lincoln’s 
Inn, editor of the Law Reports, Judge of the Admiralty Court of the Cinque 
Ports, sometime Corpus Professor of Jurisprudence at Oxford and Professor 
of Common Law in the Inns of Court. In that chapter we may read of Lord 
Lindley, from whom Sir Frederick learned that “the law is neither a trade 
nor a solemn jugglery, but a science ”,® of Willes, of Bowen and Macnaghten, 
of Lord Justice Chitty and of Lord Justice James. 

Also those who know Leading Cases Done into English® and remember 
with delight the Other Diversions} will be prepared for the inimitable 
Apothéose de Beethoven."4 

Roscoe Pounp.* 





WITNESSES IN Court. By Henry W. Taft. New York: The Macmillan 
Co. 1934. Pp. xiv, 98. $1.60. 


This is a refreshing book. It is simple, clear, and homely —the mature 
utterance of a thoughtful, kindly gentleman whose success in a contentious 
profession has not dulled his solicitude for men and women. Moreover the 
author manifests a bold tolerance for progress that is unusual among lawyers. 
He has done well to write for laymen; they would do well to read his book; 
yet probably it will be read mainly by lawyers. For some strange reason, 
though everybody likes to talk about law, though newspapers devote many 
columns to essentially inaccurate reports of trials, the general reader shies 
away from books that deal with the subject. He thinks of it as something 
dry and dull, if not difficult and technical. The present volume might do 
much to overcome that error. 

Though Mr. Taft adheres closely to the subject announced in his title 
and describes with sympathy and understanding the sad plight of the honest 
witness in court, he discusses also a number of questions that should be of 
great interest to the professional reader. It is significant that a lawyer of his 
standing expresses himself so unreservedly in favor of radical simplification 
of the rules of evidence. He would limit the exclusionary rules to “ (1) 
those relating to materiality, (2) those excluding on direct examination ques- 
tions so leading as to suggest the answer the examiner desires, and (3) those 
excluding testimony where evidence of a higher order of competency is 
available.” 2 Even more significant is his suggestion that the decision of the 
trial judge on these points should not be subject to appeal.* Similarly, he 
would relax greatly the rules against hearsay and the expression of in- 
ference or opinion.* These advanced views will be contested by all those 
who allow tradition to take the place of thought. 





7 PoLtocK, Str FREDERICK, PERSONAL REMEMBRANCES (1887). 

S P.. 263. 

9 1876. 

10 1892. 

11 P, 126. 

* Dean and Carter Professor of General Jurisprudence, Harvard Law School. 


2 P. 69. 2 Pp. 5, 6. 8 Ibid. € P. gr. 
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As is to be expected from an experienced trial lawyer, the author does 
not fail to dwell upon the dangers of inept cross-examination.5 This dis- 
cussion is an inherent part of his well-founded complaint against the low 
standards of the trial bar. He points to the better qualifications of the 
English barrister but concedes that the adoption of that system is imprac- 
ticable because it runs counter to the American notion of democracy. Might 
not some of its advantages be gained by the simple expedient of requiring 
candidates for admission to the bar to present credentials certifying that 
they have spent a required number of hours sitting at the trial table with an 
accredited lawyer of character, skill, and experience? It would seem that 
a committee of bar examiners ought to have little difficulty in securing the 
cooperation of the best men at the bar for such an experiment. Its value to 
the alert young student would be very great. 

To this reviewer, the most salient portions of the book are those in which 
Mr. Taft discusses the isi prius bench. With almost brutal frankness he 
blames the judge for many things most seriously criticized. If calendars are 
arranged without decent regard for the time of litigants and witnesses and 
jurors, if lawyers brow-beat witnesses, if too contentious counsel waste the 
time of the court and lower its dignity by unseemly brawling, a weak judge is 
usually at fault.? “ Judges’, he says, “. . . have rarely been zealous as re- 
formers.” ® Yet it is the misi prius judge who can most readily improve trial 
techniques in the public interest.® 

If it is true that to many lawyers and laymen “a lawsuit is not an in- 
vestigation for the discovery of truth, but a contest between persons having 
divergent interests, the result of which depends upon the help to be afforded 
by friendly witnesses and the strategy of rival counsel ”’,!° it is within the 
power of a vigorous judiciary to effect a marked change. Witnesses and 
jurors are quick to respond to the mood of a judge who shows a real desire 
to elicit the truth; trial counsel soon learn that they must conform to his 
purpose. It is inspiring that a lawyer of Mr. Taft’s experience goes on record 
against the judge who invariably permits counsel “ to try their cases in their 
own way.” 11 

JoserH N. Utman.* 





Tue Law AND PRACTICE oF MunicrpAL Home RULE 1916-1930. By Joseph 
D. McGoldrick. New York: Columbia University Press. 1933. Pp. 
xiv, 431. $4.50. 


Eighteen years ago, Professor (now Dean) McBain of Columbia University 
published The Law and Practice of Municipal Home Rule,: a lengthy review 
of statutory provisions and court interpretations of home rule in twelve 
states. It was an example of the “ cross sterilization ” of the social sciences, 
already referred to in this REviEw,” and yet a volume which represented 





5 Pp. 32, 33. 8 P. 56. 11 Pp, 57, 

8 Pp. 26-30, 87, 88. ® Pp. 56, 57. 

7 Pp. 4, 59, 66, 86-88. 10 P, 2 

* Associate Judge, Supreme Bench of A author of A Jupce TaKeEs 
THE STAND (1933). 


1 1916. 
2 Frankfurter, Book Review (1932) 45 Harv. L. Rev. 762. 
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much labor and some usefulness. Too legalistic to be a clear-cut study of 
political science, too full of value discussions and philosophic dissertations 
for a lawyer, its general conclusions were, nevertheless, useful to one drafting 
home rule provisions, and its citation of cases helpful to lawyers with briefs 
to prepare. 

McBain’s conclusions at that time were largely directed to classification of 
statutory and constitutional provisions. The ordinance-making powers of a 
city should be able to initiate home rule provisions as certain courts had al- 
lowed; and the city should be allowed to alter its own home rule charter. A 
distinction should be made between legislative power over cities which have 
adopted home rule charters and legislative power over those which have 
not. Provisions for legislative or gubernatorial veto of proposed home rule 
charters are unjustifiable. To avoid litigation, specific grants of power should 
be added to the general grant to cities. Home rule charters are better made 
subject to laws of “ general application ” rather than subject to vague “ gen- 
eral laws”, but even so, the passage of laws of “ general application ” has 
led to a confused situation. State control over cities should be limited by 
constitutional prescriptions that it be exercised in a general and uniform ap- 
plication, and by specific constitutional enumeration of definitely municipal 
powers. The reader will probably agree with the reviewer that, while public 
law and political science are kindred fields, this combination of the two ap- 
proaches leads to no very significant results. The lion’s share of value in that 
volume goes to the municipal lawyer, who can find therein a valuable store 
of arguments. The usefulness of these suggestions in drafting subsequent 
home rule provisions is difficult to gauge. 

McGoldrick’s book, built on that of his colleague, and on more experience, 
especially with the recent New York and Wisconsin provisions, shares the 
difficulty of cross sterilization but reflects a somewhat healthier, skeptical 
point of view. McBain urged constitutional enumeration of municipal pow- 
ers to take the question out of the courts, but McGoldrick, while criticising 
The Courts as the Architect of Home Rule as unqualified, cumbersome and 
costly, nevertheless finds them necessary. Effort to delimit municipal pow- 
ers and state powers seems to him rather hopeless, though he makes a stab 
at it. 

His list of state powers is relatively clear. Education is definitely estab- 
lished as such a power, although the fact that it is usually administered by 
local authorities involves local charters, which the courts of Michigan and 
Oklahoma have treated quite liberally.* The power to establish courts is 
normally a state power, though California and Colorado constitutions specifi- 
cally confer the power to create municipal and police courts upon cities. 
Power of the city to confer jurisdiction on a court is uncertain. City control 
of rates and services of public utilities is frowned upon in all home rule 
states except Colorado. This result of evolution in size of utilities and diffi- 
culties of control is one to which few students could object. Annexation is 
also obviously not a matter of purely local concern. 

Local concerns definitely include Forms of Government, in which we 
Americans so pathetically put our trust. The conditions of work of munici- 
pal officers, except those performing state functions, are, of course, local. 
The fact that they may place grants of power in their own charters makes 





3 P. 323. 
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it easier for home rule cities to exercise authority over their police. While 
there is some theoretical basis for state control of police, and the forces. of 
Boston, St. Louis, and Kansas City are subject to it, most states still regard 
police as a municipal matter. Zoning has definitely come to be accepted as 
a subject of municipal concern. 

The inevitable group of matters over which there is no agreement is large 
and extraordinarily important. Municipal finance is subject to a large meas- 
ure of state control, much of which is of doubtful value. Power of munici- 
palities to tax varies greatly; California, on the one hand, having accepted it 
as a purely municipal matter, while Ohio, on the other, accepts the power of 
the state to limit city taxes and thus seriously hamper municipal activity. 
Debt limits are generally applied to home rule cities. Special assessments 
are up in the air as far as state control is concerned, three states being “‘ con- 
fident that this is a local matter ”, while two others hold contrary opinions.* 
Even the power of eminent domain. is questioned, though the preponderance 
of opinion acknowledges it as a municipal matter. There is also uncertainty 
on the power of municipalities to set up a procedure of judging claims against 
a city. 

Particular attention is given the two most recent home rule states, New 
York and Wisconsin. Their provisions, adopted in 1923 and 1924, couple a 
specific grant to the cities with definite limitations on ‘state control of this 
same sphere through special or local legislation. No false hopes of this 
method as a solution to all home rule problems are entertained, but the fact 
that the legislature may intervene in the domain of municipal affairs by uni- 
form legislation is regarded as relieving some of the internal stress noticeable 
in states where the legislature, as in California, is entirely excluded from 
municipal affairs. 

All this analysis is carefully done, and students of law and politics are 
deeply indebted to Professor McGoldrick for his labors in classifying these 
facts. The reviewer, however, objects to the misleading title. The law of 
municipal home rule is well discussed; the philosophy is sketchily, though at 
times illuminatingly, handled; but the “ practice ” and the results are largely 
ignored. A far greater contribution to the literature of political science and 
to the municipal lawyer’s understanding of the problem on which he is work- 
ing would be made by an appraisal of the results of home rule in the states 
which have worked with it. A comparison of the vitality of municipal insti- 
tutions in home rule and special legislation states would be valuable. In- 
stances like Cincinnati charter changes made possible by the Ohio home rule 
provision should be considered.5 ‘To make such a study more inviting, the 
new factor of federal relations with and control over cities must somehow 
be fitted into the situation.® 

Several realistic remarks of Professor McGoldrick, illustrative of his po- 
litical insight, make one the more regretful that this study was barely carried 
out of the realm of court decisions. The dictatorial position of the repre- 
sentative from a small city in a legislature which controls its cities through 
special legislation is adequately recognized.? Dangers in uniform accounting 





* P. 345. 
5 See Tarr, Crry MANAGEMENT: THE CINCINNATI EXPERIMENT (1933). 


6 See Merriam, The Federal Government Recognizes the Cities (1934) 23 NAT. 
Mon. REV. 107. T p.a. 
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systems of suppressing new devices,® the declining ratio of property owners 
to the municipal electorate,® and other of the less obvious features of mu- 
nicipal activity are clearly noted. A general point of view that municipal 
home rule cannot come from constitutional enumerations but must develop 
in the form of joint spheres of state and local activity over which the state 
exerts a wisely restrained power seems to be implicit, but cannot be definitely 
located in the work. Analysis of municipal-central relationships in various 
countries, notably pre-Hitler Germany, might have helped bring the author 
to clearer conclusions. While his volume may be meaty, the fish of political 
science and the flesh of law are indistinguishable, and the good red herring 
of critical, comparative analysis is certainly lacking. 


GeorceE C. S. BENson.* 





CASES AND MATERIALS ON THE LAw oF PosseEssory EstaTEs. By Richard R. 
Powell. St. Paul: West Publishing Co. 1933. Pp. xxii, 541. $5.00. 


The characteristics of Professor Powell’s casebooks —the more abundant 
use of text and statutory materials, the rearrangement of topics in unfamiliar 
places and under strange and heavily worded captions, the use of questions 
after the cases to stimulate the student to a more thoroughgoing analysis be- 
fore going into class, the reference to extra-legal considerations in the develop- 
ment of the law — have been too often criticized and are too well-known to 
need rehashing here. Most, if not all, of these characteristics reappear in this 
casebook, although the subject lends itself to a less complex arrangement than 
future interests, and the questions are not so numerous. 

This volume is intended for an introductory course in the law of real 
property, but its measure of success will depend on how satisfactory an in- 
troduction it is to that all-important part of the law of property known in 
recent years as future interests. In other fields of education an elementary 
and then a more advanced study of the same subject is a familiar thing. It 
is not so common in the law. One of the few exceptions has been the subject 
of estates and future interests. The groundwork has been laid in the first 
year and the superstructure left for the third. Until the last two years, how- 
ever, the attempts at iaying a satisfactory foundation have not been overly 
successful. Gray? was certainly not milk for babes. Kischwey ? had a clear 
vision of the problem, but his Readings were not inspirational. Warren * was 
better but hardly adequate. Bigelow * was very elementary. In 1932, how- 
ever, appeared Dean Fraser’s casebook,® and now the present volume. It 
develops the law of possessory estates with considerable fullness, leaving the 
law of the non-possessory interests to be developed in the third year. Only 





8 P. 300. 
® P. 339. 
* Instructor in Government, Harvard College. 


1 Cases AND OTHER AUTHORITIES ON THE LAW OF Property (2d ed. 1905-1908). 
2 READINGS IN THE LAw OF REAL PROPERTY (1900). 

8 Setecr Cases AND OTHER AUTHORITIES ON THE LAW OF PROPERTY (1915). 

4 INTRODUCTION TO THE LAW OF REAL PROPERTY (1919). 

5 CASES AND READINGS ON PROPERTY (1932). 
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the most meagre consideration is given to the reversion, the remainder, and 
the executory interest. 

This mathematical sequence in the courses is very different from that pur- 
sued by Dean Fraser. Instead of erecting part of the building with the idea 
of making additions to that building later on, Dean Fraser attempts to give 
the plan for the entire building. He tries to give a clear outline of the 
common-law scheme of estates as supplemented by executory interests and 
the doctrine of powers. He tries to give a clear notion of the recognized 
interests in land whether of a common-law or chancery origin, and of the 
names by which they are called. He attempts to teach the language of real 
property law so that to one who has mastered the course it no longer will be 
a foreign tongue. In this, it seems to the reviewer, Dean Fraser has every 
prospect of a great success. 

For every lawyer to know the vocabulary of real property law would be a 
great gain, but it is one thing to know the language of a subject and another 
thing to have a working knowledge of the subject, and most property lawyers 
would agree with Professor Powell that a preliminary first-year course is not 
sufficient to give a working knowledge of future interests. Furthermore, most 
property lawyers would agree with Professor Powell that a working knowledge 
of future interests is not for the few but should be part of the stock in trade 
of the first-class lawyer. No one is competent to draw a will or trust deed of 
any difficulty without it. These new casebooks plus advanced casebooks 
should make possible to most earnest law students the working knowledge 
which it has been all too difficult for them to obtain in the past. 

The title of Professor Powell’s casebook corresponds to the title of the first- 
year course at the Columbia Law School, but neither for the casebook nor for 
the course does the title seem a happy one. It is the complement, no doubt, 
of future interests, but future interests is again not a happy title and posses- 
sory estates is merely making a bad matter worse. In future interests one 
is studying the system of estates and future interests which is so marked 
a peculiarity of the Anglo-American law. That the law of estates is with us 
for a long time to come is probably true. But now that feudal tenure is gone, 
or is, at most, a shadow, it is the law of estates that keeps open the gap 
between real and personal property, and anything that tends to overemphasize 
estates is unfortunate. The work of Maitland, Ames, and Gray tended to 
minimize the differences between the two parts of property law. Anything 
that has a contrary tendency would seem a backward step. 


Percy BorpWELL.* 





THE TERMINATION OF MULTIPARTITE TREATIES. By Harold J. Tobin. New 
York: Columbia University Press. 1933. Pp. ii, 321. $4.00. 


Mr. Tobin has treated a subject which has constantly troubled the inter- 
national lawyer, and which has had, up to the present, a singularly poor litera- 
ture. The problem of termination is dealt with, first, as in war time, second, 
as at the close of hostilities, and third, as in peace time by denunciation after 
notice and by superseding treaty. The fifth chapter deals with termination 
of parts of treaties, and the sixth with conference procedure for termination. 





* Professor of Law, State University of Iowa. 
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The author has shown throughout considerable powers of analysis. Although 
he generally classifies multipartite treaties by reference to their subject- 
matter or purpose, he is careful to abandon that classification where necessary 
in order to bring out the fundamental principles which he considers to be 
involved. Thus, he classifies multipartite treaties generally into three cate- 
gories: legislative treaties, dealing with matters which can be treated uni- 
formly for the international society as a whole, or for a large group of 
states, political treaties which set up different obligations for the different 
parties, and a third category combining both these characteristics. 

The entire study proceeds on the assumption that the rules as to termina- 
tion in all circumstances depend upon “ the design of the parties” as to 
what the effect of a given event should be. The objections to this assump- 
tion are obvious; even in private law systems the tendency has recently 
been to get away from the intention of the parties as a sole test of the 
frustration of contract. Indeed, the impossibility of proceeding solely on this 
basis is shown by the author himself in his instructive chapter on Termina- 
tion by Superseding Treaty, in which he deals with the principles of unani- 
mous consent of signatories of a treaty to its supersession by a later treaty. 

In no ungrateful spirit it may be said that it is not always clear whether 
the author is attempting to show what rules govern termination under 
general international law, or whether he is merely compiling the various 
treaty provisions dealing expressly with termination. The latter, of course, 
is a legitimate mode of ascertaining general rules of international law, pro- 
vided, however, that the distinction is observed between treaties which evi- 
dence international law and treaties which derogate from international law. 
The reviewer is not sure that the author always keeps sight of this distinction. 

The courage with which Mr. Tobin has attacked a topic so comprehensive 
in its scope and of such great importance deserves the keenest admiration. 
This book will be the necessary starting point for future workers in the 
field. 

Jutrus STONE.* 





LYNCHING AND THE LAw. By James Harmon Chadbourn. Chapel Hill: 
University of North Carolina Press. 1933. Pp. xi, 221. $2.50. 


Over 3,700 lynchings occurred in this country between 1889 and 1932. Cer- 
tainly, in that fact alone, there is sufficient reason for a study of lynching and 
the law. The South, in particular, is concerned, for five-sixths of the victims 
were colored people. Thus a book on the subject, issued under the auspices 
of the Southern Commission, and written by an assistant professor of law of 
the University of North Carolina, has a unique value in that no one can 
claim that the conclusions are biased. 

Lynching ordinarily is the commission of murder by a mob in the open, 
yet there are practically no convictions of persons so engaged. Statutes in 
many states containing penalties running the gamut from the fining of a 
county in which a lynching takes place to the summary removal of any sheriff 
or peace officer involved have had little effect. The fact that in most cases 





Ft. 
* Instructor in Jurisprudence, Harvard Law School. 
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nothing is done indicates that the better people, or at least the officials of the 
communities in which lynchings occur, are acquiescent, if not approving. The 
recent frank but indefensible statement of the Governor of California finds 
echo in the unexpressed attitude of many charged with the enforcement of 
law. 

Mr. Chadbourn’s study completely answers the usual claims of lynchers. 
Lynching is said to be the penalty for an alleged sex crime, yet not one-fifth 
of the victims were even charged with such an offense. Sometimes lynching 
is said to be a protest against the inefficiency and slowness of the courts, yet 
victims have been lynched where trial was immediate. In one case a negro 
was lynched after conviction, where the trial had been allowed to proceed 
only upon the defendant’s promise not to appeal. And there have been 
lynchings where the defendant has been acquitted. 

The real cause of lynching is the low cultural level of social behavior in 
backward communities. If the law is to be enforced by the officials of the 
very communities where the act occurred, little can be done. The model state 
law which the author proposes does not avoid this difficulty. The one part of 
it which may be an exception proposes a fine or penalty of from $2,000 to 
$10,000, to be levied on'the county in which the lynching occurred and to be 
paid to the family of the victim. Although the likelihood of enforcement in 
the communities involved still remains questionable, the prophylactic effect 
should not be overlooked. South Carolina has had such a law since 1896, and 
while only on rare occasions has it been enforced, no further lynchings have 
occurred in any county which has once been fined. 

Today the public is considerably interested in attacking the problem from 
the point of view of federal legislation, and it is regrettable that Mr. Chad- 
bourn devotes so little attention to this question. The Dyer bill providing 
for a federal law passed the House of Representatives in 1922, but was de- 
feated in the Senate by a filibuster of southern Senators. 

At the present time the Costigan-Wagner bill is before a Senate committee. 
It provides that the federal courts shall have jurisdiction to punish county 
officers and counties where lynching occurs, thus directing its attack not 
against those who take part in the lynching, but against the officials or sub- 
divisions of a state. It has seemed to many that the passage of a federal bill 
would be the most effective means of ending lynching, but the wholesale op- 
position of southern lawyers and judges makes such legislation difficult. In 
response to a questionnaire sent by the author to perhaps a thousand well- 
known southerners, of the 213 who expressed their views, federal legislation 
was emphatically disapproved by 194. The alleged ground is the claim that 
such a law would be unconstitutional. 

No higher recommendation can be given to this study than the fact that it 
was used generally in hearings before the Senate committee. The book is 
well written and interesting, but its value is chiefly as a source book for a 
student of the subject. 


ARTHUR GARFIELD Hays.* 





* Member of the New York Bar; author of Ler Freepom RING (1928) ; TRIAL 
By PREJUDICE (1933). 
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A COLLECTION OF THE DIPLOMATIC AND CONSULAR LAWS AND REGULATIONS 
oF Various Countries. Two volumes. Edited by A. H. Feller and 
Manley O. Hudson. Washington: Carnegie Endowment for Interna- 
tional Peace. 1933. Pp. xxxi, 730; xiii, 731-1550. $5.00. 


Not infrequently a process of manufacture gives rise to a by-product of 
unexpected value. In all probability, when the faculty of the Harvard Law 
School adopted a scheme of research in international law for the specific 
purpose of assisting the Hague Codification Conference of 1930, and when 
they found it necessary in dealing with the questions of “ Diplomatic Privileges 
and Immunities and the Legal Status and Functions of Consuls ” to assemble 
the texts of diplomatic and consular laws and regulations from all over the 
world, the enterprise of publishing these texts in a compendious form was not 
envisaged. It does not detract from the value of the main product, the 
Research volume comprising this topic published in 1932, when we say that 
the by-product now before us is of very great value as a contribution to the 
literature of international law and of the comparative study of legal in- 
stitutions. These two volumes thus stand in the same relation to the Harvard 
Research in International Law as does the Collection of the Nationality 
Laws of Various Countries, edited by Mr. Richard W. Flournoy, Jr., and 
Professor Hudson in 1929, which the present reviewer has used constantly and 
gratefully. 

In these two volumes we have a compilation of the texts of the laws and 
regulations relating to diplomatic agents and consuls in practically every 
country in the world, including many Dominions, Colonies, and Mandated 
Territories. Generally, the authors classify the laws of each country under 
two heads: (1) the organization of its own diplomatic and consular services, 
and (2) the laws relating to diplomatic agents and consuls sent to it by 
foreign States. There is one handicap from which the common-law countries 
suffer in a publication of this kind, namely, that a compilation of their statutes 
and official regulations unaccompanied by the principal judicial decisions 
necessarily presents a very incomplete picture of the real legal position of 
foreign diplomats and consuls in those countries. On the other hand, the 
extracts from the codes of those countries which have them are usually much 
more enlightening. This difference of treatment is dictated by the form of 
the compilation; if the editors had attempted to deal with the case law it 
would not have been possible to do so only in the common-law countries, and 
their task would have been almost endless. It was better that they should 
confine their labours to the texts of statutes and regulations, including a num- 
ber of useful official memoranda. 

The utility of the two volumes will be experienced by diverse classes. 
Members of the diplomatic or consular services who are being transferred 
from one part of the world to another will often find it very convenient to 
know in advance the laws and regulations of the countries to which they are 
being sent, for instance, as to income tax and the importation of goods. Gov- 
ernments which are contemplating changes, or are being pressed to make 
changes, in the regulations governing their diplomatic and consular services, or 
governments which are negotiating treaties upon diplomatic and consular 
questions will find here a mass of valuable comparative data. Future attempts 
to codify or unify any part of the law here covered will be greatly facilitated 
by these volumes. The international lawyer will constantly find here, and 
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find at once, what it might take him many days or weeks to obtain from its 
original source. 

There is no fun in producing a work of this character. It means a long spell 
of exacting work, reducing from chaos to order a mass of documentation 
flung somewhat indiscriminately at editorial heads by governments who have 
been asked to supply it; irritating delays in waiting for gaps in the informa- 
tion to be filled up; and all the time meticulous accuracy in checking the texts 
when printed and in the compilation of the very useful notes and bibliog- 
raphies which precede the collection of each country’s laws and regulations. 
The reward in this case is, I fancy, not the pleasure of the labourer in the 
actual performance of his task, but the satisfaction of doing his job well and 
the gratitude which he knows will be felt by the different classes of persons 
who will use his book and enjoy the fruits of his labours. Mr. Feller 
and Professor Hudson have deserved and will assuredly receive that gratitude 
in large measure, and the Carnegie Endowment is once more to be congratu- 
lated upon finding so worthy an object of wise expenditure.* 


Arnotp D. McNarr.* 





CASES AND OTHER MATERIALS ON CRIMINAL LAW AND ProcepurE. By Albert 
J. Harno. Chicago: Callaghan and Co. 1933. Pp. xvili, 952. $5.50. 


CASES ON CRIMINAL Law. By William E. Mikell. Third edition. St. Paul: 
West Publishing Co. 1933. Pp. xxiv, 775. $5.00. 


The ferment of change in casebooks has been felt in criminal law as in other 
subjects. In both arrangement and materials Dean Harno’s book varies con- 
siderably from most previous books, although his choice of topics is conven- 
tional. The main defenses to each crime are taken up immediately after con- 
sideration of that crime. With many defenses this treatment should give 
excellent results. General defenses, however, such as entrapment, intoxica- 
tion, coercion, and coverture, do not readily lend themselves to such treatment, 
and it seems to the reviewer that Dean Harno has carried this specialization 
too far in trying to attach such defenses to any one of the many crimes to 
which they are applicable.* 

Dean Harno’s incorporation of the material on larceny, embezzlement, and 
false pretences into a single chapter entitled Larceny and Related Offenses 
has not been tried before, so far as the reviewer is aware. The larceny cases 
are contrasted with the cases on the other crimes in three sections entitled 
Conversion by Servants and Others, Conversion by Bailees, and Conversion 
and the Concept of Passing Title. Cases on modern “ theft ” statutes, com- 
bining the three offenses into one, show the modern solution of the problem. 
The idea is a good one and for teaching purposes materially enhances the 
value of his cases on the three crimes. 

The many cases dealing with the construction of criminal statutes in the 





1 I should like to add a reference to a very useful book published since these 
volumes went to press, THE Foreicn Orrice, by Sir John Tilley and Mr. Stephen 
Gaselee in the Whitehall Series, 1933. 

* Fellow of Gonville and Caius College, University Reader in International 
Law, Cambridge; editor of OPPENHEIM, INTERNATIONAL LAw (4th ed. 1928, 1926). 


1 Entrapment is considered under Larceny and Related Offenses; intoxication, 
coercion, and coverture are considered under Homicide. 
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light of the common law, and the extensive quotations from the American Law 
Institute’s Code of Criminal Procedure ? in Dean Harno’s book give assistance 
in teaching first-year students the elements of statutory construction and the 
effect of modern statutes on court procedure. Too often this has been neg- 
lected in first-year courses. Another aid to both teacher and student is found 
in the numerous abstracts of cases in the footnotes, to supplement the usual 
hypotheticals. The twenty-two pages of selections from the Report of the 
National Commission on Law Observance and Enforcement®* provide an 
introduction to the problems of criminal procedure. 

It is only in the arrangement of materials that Professor Mikell’s new 
edition differs substantially from his second.* Indeed, neither revision has 
altered the style and topics covered in the first edition of 1908. Nor has the 
present book changed the material of the second edition, save for the in- 
clusion of thirty new cases intended to bring it up to date. The rearrangement, 
however, represents an improvement. Specific crimes are now placed before 
matters of defense, and causation and negligence are treated as a part of 
homicide. A new chapter on The Elements of Crime has been inserted to 
collect in one place the material on the act and the mental state formerly 
incorporated with other matters. 

Both books should prove good pedagogical instruments for teaching the 
topics covered therein. Neither of them shows the drastic revision of ma- 
terials found in Professor Waite’s work,® in which the emphasis has been 
placed on modern procedural difficulties arising out of arrest, bail, search and 
seizure, the acquisition of evidence, constitutional provisions requiring in- 
dictment by grand jury, and juvenile courts. An extensive use of secondary 
and non-legal materials on the administration of criminal justice supplies Pro- 
fessor Waite’s book with much of the data necessary for a consideration of 
such problems. These procedural difficulties (together with the question of 
proper penal treatment) are today pressing for a solution. It should be the 
task of teachers of criminal law to see how far these problems can success- 
fully be brought into a first-year course without losing sight of the primary 
function of any such course, to provide a good legal foundation for the work 
of the next two years. Professor Waite has taken the initiative in offering a 
concrete plan, the merits of which can now be tested in the classroom. It is 
only through such experimentation that progress will come. 


LivINGsTON HALL.* 





RECENT SoctIAL TRENDS IN THE UNITED States. Report of the President’s 
Research Committee on Social Trends. Two volumes. New York: 
McGraw-Hill Co. 1933. Pp. xcv, 750; vi, 751-1568. $10.00. 


Of the general value and importance of this immense work there can be 
no doubt. Here is gathered together a body of statistics on matters of social 





2 (1930). 8 (1931). 

4 (1925); see Warner, Book Review (1926) 39 Harv. L. REv. 670. 

5 Cases ON CRIMINAL LAW AND PROCEDURE (1931). 

6 In a casebook of 814 pages this is accomplished by considering as separate 
topics of substantive law only the general elements of criminal liability ; the various 
elements of specific offenses must be picked up from the cases without an arrange- 
ment according to the crime. 

* Assistant Professor of Law, Harvard Law School. 
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importance which have never before been so uniquely accessible. They are 
set in the background of a stream of comment that is often informative 
and frequently highly suggestive. Some of the chapters, that on Trends in 
Economic Organization by Professors Gay and Wolman, that on Labor 
Groups in the Social Structure by Professors Wolman and Peck, that on 
Law and Legal Institutions by Dean Clark and Professor Douglas, and that 
on Government and Society by Professor Merriam, contain reflections and 
materials which are likely for years to come to be the basis of creative dis- 
cussion upon their themes. Clearly, from any angle, an inquiry of such 
calibre and range must not be overlooked by any observer of the American 
scene. 

It is only when that has been said that one’s doubts begin to obtrude. 
The material collected indicates changes that have occurred. Does it en- 
able us to know either what the changes mean or what is likely to be the 
direction of change in, say, the next decade? When Professor Wooddy, for 
example, gives us some striking figures on the increase in governmental 
charges in the fifteen years from 1916 to 1930; or when Professor Odum 
gives us a tabular presentation of changing habits in public welfare adminis- 
tration; or when Mr. F. P. Keppel tells us that the number of men taking 
courses in art at Harvard has grown from 541 in 1920 to 1217 in 1930, and 
that one-third of the student body at Haverford chose the arts as the basis 
of the new opportunities they desired in instruction; what do we really 
learn? My own inclination is to the view that these volumes, without. a 
much more definite philosophy of values than they contain, lead us nowhere 
in particular because they leave us quite uncertain of the significance of 
the facts presented. Indeed, it is worth noting that what seems to me the 
best chapter, that of Professor Merriam, practically leaves out the objec- 
tive recording of facts, and deals with the questions it is important to ask, 
without attempting to answer them; and I do not think that any compre- 
hensive answer could be found in the remainder of the treatise. Insofar as 
these volumes seek to explain the trend of the United States, they tell us 
literally nothing of major importance. Insofar as they present material 
which any student who wishes to explain the trend must use, there can be no 
doubt of their importance. 

This, I suggest, will be apparent to anyone who reads the very illuminating 
introduction with which the editorial committee prefaced their book. It 
is a call to action, a cri de coeur against the danger of a society without 
formulated and deliberate purpose, drifting along to no obvious goal. Its 
eloquent warning is particularly significant, written as it was on the eve of 
President Roosevelt’s accession to power. I think that its attitude is right 
and its underlying philosophy the only one likely to result in creative ac- 
tivity in the next generation. But I also tuunk that the introduction does 
not in any way result from the pages which follow, and that all of it could 
have been written by the Committee without the magistral survey upon 
which Mr. Hoover authorized them to embark. 

The instance I gave above from Mr. Keppel’s chapter on the arts is as good 
an instance as any of the doubts raised in my mind. Are we really to assume 
therefrom that there is a deeper aesthetic interest among the undergraduates 
at Harvard in 1930 than there was in 1916? Can we be sure of that until we 
know that such courses are regarded more as instruction than as entertain- 
ment, that they are not looked upon (as they were in my days at Harvard) 
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as perhaps the easiest way of obtaining one more credit towards the number 
essential for a degree? Or take Professor Wooddy’s account of the growth in 
government functions. It is, of course, really useful to be able to measure 
this in financial terms. But is the growth the outcome of a wider conception 
of the community? Is it an effort to respond to a profound demand for the 
mitigation of social inequality? What explains the differing attitudes to its 
continuance taken by the National Government in England and the Roose- 
velt administration in the United States? We can no more get light upon 
these issues from the material provided than we can tell from the chapters 
on crime whether the fact that the greater increase of the police force in 
relation to the population is due to a new attitude toward law enforcement, 
to a growth in crime itself (outside the permanent categories very largely a 
matter of legislative definition following upon the pressure of social habits), 
or to a previous inadequacy in the proportionate relationship. And if it is one 
rather than another of these, we should still want the grounds of the reason 
chosen in order to understand it. So, again, when we are told that the 
average relief expenditure per family among Jews is twice as high as that of 
the general group analyzed, we note the fact with gratitude; but, as a fact, 
it remains bare and empty until it is associated with some systematic account 
of its causes. 

The chapter on the law (a remarkable example of effective summariza- 
tion) is a particularly interesting example of the difficulties to which a work 
such as this gives rise. In an epoch of change almost too intense for the 
mind to absorb, in a field, moreover, in which adequate and comprehensive 
statistics are wanting, Dean Clark and Professor Douglas were given the im- 
possible task of trying to paint a general picture which should indicate the 
character and direction of the whole movement, from the relation of the 
courts to social legislation to the tendencies in legal education. What, of 
course, they have been driven to do (they have done it with remarkable 
skill) is to pick out salient points for consideration. But no one could 
claim for their chapter (they expressly disclaim it themselves) that anyone 
can discover therein either the causes at work or the direction events are 
likely to take. The truth is that, in the realm they cover, neither explanation 
nor prediction is obtainable without the introduction of a philosophy defi- 
nitely excluded from the scope of the volumes. It does not help us to be told 
that “ the judicial history of the Sherman Law . . . shows a weakening rather 
than a strengthening of the literal language of the statute” unless this 
“trend” in the attitude of the Supreme Court is related to causal factors. 
It is important to know that at the time the chapter was written forty-six 
states had blue sky laws dealing with the issue of securities to the public; 
but, remarkable as is the power of the authors to summarize, they cannot 
bring out, in the space at their disposal, anything which attaches effective 
significance to that fact. Inevitably, it is left there as something to investigate; 
and it only becomes worthy of investigation when it is seen in the context 
of a philosophy. Whenever Dean Clark and Professor Douglas do this, as, 
for example, in their brief reference to the influence of Mr. Justice Holmes 
on the canons of constitutionality,? their account becomes far richer in sub- 
stance and more helpful in result. 





1 Vol. 2, p. 1433. 2 Vol. 2, p. 1446. 
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These volumes are the raw materials of social science; they are a case- 
book, the utility of which is a function of the capacity of the teacher who 
expounds them. I do not for a moment decry the importance of collecting 
cases; but their color and meaning only becomes evident when they are re- 
lated by an informing idea. I suspect that the inspiration of these volumes 
(at any rate in its origin) was the notion that one can construct a social 
science, the meaning of which is as unrelated to the bias of the observer 
as the facts of chemistry or physics. Most codperative research in the social 
sciences has assumed that the ideal at which it must aim is the discovery 
of laws which have the objective validity of those of the natural sciences; 
and the inference has been drawn that the accumulation of facts for its own 
sake is the first step to this end. 

I believe the ideal to be a mistaken and excessive ambition, and I believe 
further that it altogether underestimates the place of the idea of purpose in 
the social sciences. Discoveries in this realm are very largely a matter of the 
choice of postulates; and this cannot, from the very nature of the relation of 
human beings to their environment, be more than very partially objective in 
character. The trends of an age are the outcome of the competition of 
social forces for power; and we cannot see either what they are, or what 
they mean, unless we have an idea by which to measure the determining 
factors in the competition and assign them some scale of values. Impliedly, 
the editors of this work did this when they assumed the desirability of 
planning. When they did so, whether we accept their assumption or no, 
they gave us a measuring rod whereby to grasp at a meaning which gives 
point to the material. But they would have multiplied infinitely the value 
of their efforts if they had allowed their contributors the same latitude. “ The 
man who knew how to omit,” said Robert Louis Stevenson, “ could make 
an Iliad of a daily newspaper.” But to omit is to have a scale of values; 
and it is at that point invariably that creative work in the social sciences 
has been accomplished. Until we recognize the degree to which purposes 
make the facts in social life, we shall be led seriously astray in our search 
for adequate methods of inquiry. 

I venture the view, in short, that there is hardly an investigator whose 
work is represented in these massive volumes who would not have rendered 
greater service to the end they seek to serve by telling us what he conceives 
to be the meaning of his inquiries. Maitland has somewhere a phrase about 
the footnote of gratitude owed to the humble researcher by the great his- 
torian whose eyes and time have been saved. I can see that in a hundred 
realms this purpose is served by these volumes. As an abstract or index 
no student can have feelings other than gratitude for their production. But 
it will not be until the individual philosopher — Morris Cohen, Carl Becker, 
Charles Beard, Mr. Justice Brandeis— uses them to prove some creative 
idea they help to substantiate that they will begin seriously to affect the sub- 
ject they are supposed to summarize. 

Haroxp J. Lasx1.* 





* Professor of Political Science in the University of London; author of A Gram- 
MAR OF Potitics (1925) ; DeMocRACY IN CRISIS (1933). 
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Law or Trusts. By Edward J. O’Toole. New York: by the author. 1933. 
Pp. xvii, 121. $2.00. 


This is a brief summary of the law of trusts written by Professor O’Toole 
of the School of Law of St. John’s University. The book is primarily con- 
cerned with the law of New York, although a few cases from other jurisdic- 
tions are cited. The author states that his purpose is to supply in concise 
form the informational matter which should form the background of the 
approach by a student studying the subject by the casebook method in order 
to save time in the classroom. One would expect, therefore, to find in the 
book matter not presented by the cases contained in the regular casebooks, 
such as the historical background or additional factual material. The book, 
however, is a brief summary of the matter presented by the ordinary case- 
book. As such it is useful to indicate the general scope of the subject of 
trusts as taught in the law schools. 


Cases ON ComMUNITY Property. By William E. Burby. Chicago: The 
Foundation Press, Inc. 1933. Pp. xviii, 350. $5.00. 


French and Spanish ideals of marriage unfolding into the fields of property 
rights and affecting not only the relations of spouses between themselves, 
but also with third parties have taken root in the law of eight of our states. 
That the roots are tough and deep is evidenced by the fact that the trees have 
been fostered under several generations of alien influences; that they bend 
but do not break under the novel blasts of divorce and sole trading so foreign 
to their germinating ideals. Many share Professor Burby’s prophecy that 
“the next generation will see the adoption, perhaps not of the name, but 
almost certainly of many of the principles, of Community Property in an 
increasing number of states.” (P. vii.) The cases, collected to compare the 
application of community property principles in the eight states, are ex- 
cellently annotated with references to periodical literature and statutory 
material. Index and table of statutes evidence the author’s expressed intent 
to make the volume useful to the bar as well as to such law schools as may 
be able to find the necessary curricular space for the subject. The book 
will also be extremely useful to the law student from elsewhere who needs 
to orient himself in the law of a community property state. 


Towarp Liquor Controt. By Raymond B. Fosdick and Albert L. Scott. 
New York: Harper & Bros. 1933. Pp. xvi, 220. $2.00. 


After the tumult and the shouting, this readable book fills a very obvious 
vacuum. The authors begin by pointing out that treatment of the alcohol 
problem has generally been influenced by emotion; they are well over on 
the side of experience and reason. In brief compass, they sketch the attempts 
at liquor control in this country and abroad, and the morals to be drawn there- 
from. Agreeing with Walter Lippmann that the profit motive is necessarily 
inimical to regulation, they argue that to prevent the stimulation of demand 
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for strong intoxicants the state should sell, rather than control the sale of 
liquor. On the other hand, the state should not, by ill-contrived taxation 
or restriction, force normal demand to bootlegger supply. The authors are 
careful not to be dogmatic; they would like to see the states try different 
methods of control, though to one experiment — state prohibition — they 
are opposed. Mr. John D. Rockefeller, Jr., who sponsored the study, re- 
afirms in his foreword that he has come round to temperance, trusting to 
education rather than enactment. And it is interesting to note that Gov- 
ernor Pinchot of Pennsylvania, once equally “dry”, has similarly accepted 
repeal, and, after study, put through a plan for state sales on a model ap- 
proved by the present authors. 


INTERNATIONALES PRIVATRECHT. By Martin Wolff. From Enzyklopiadie der 
Rechts-und Staatswissenschaft. Berlin: Verlag von Julius Springer. 
1933. Pp. vi, 159. R. M. 8.65. 


This, separate from Liszt and Kaskel’s Enzyklopddie, is a terse staternent 
of German doctrine as to the conflict of laws, with a full bibliography which 
includes the important French and Belgian works. It is divided into an 
Introduction; a first Book on general considerations in which, among others, 
are sections on Nationality and Domicil, on Qualifications, Public Order, and 
the Renvoi, and on the employment of foreign private law; and a second 
Book on particular rules, in which the author considers the actual questions 
that arise. The work is up-to-date; one of his illustrations is drawn from 
our recent legislation concerning gold bonds. This volume will constitute a 
dependable guide to the conflict of laws up to August, 1933. 


Cases ON Pusiic Utititry RecuLation. Edited by Francis X. Welch. 
Washington: Public Utilities Reports, Inc. 1932. Pp. xxv, 800. $6.00. 


Several features of this book seem to be very worthy departures from tra- 
dition. A great many of the opinions given are those of commissions. Since 
a course in public utilities may be the only opportunity the student has to 
acquaint himself with the procedure of administrative tribunals, the dif- 
ference in approach from that taken by a court should be brought home to 
him. It can probably best be done by giving him the opinions of the com- 
missions to read. A further advantage is the factual and legal material given 
in notes which serve a particularly useful function in view of the average 
student’s lack of knowledge of the public utility business. A mechanical 
device of the publishers, which is eminently suited for wider use, is the 
publication of pocket supplements. This should do away with the wasteful 
process of attempting to get students to read outside cases decided since the 
casebook was published, and save them the very considerable expense of 
buying a new edition or a separate supplement every other year. Certainly 
in no field is it more essential that the recent cases be studied. However, the 
very large proportion of cases since 1928, and the justifiably extended treat- 
ment of valuation and intercorporate relations have necessitated the exclusion 
of many leading cases under the Interstate Commerce Act. 
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